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NOTICES. 


As there are only a few months before the meeting of the Consti- 
tutional Convention, the Publication Committee feels that the bar 
and the public will be sufficiently interested to receive a special 
number containing several discussions in regard to matters which 
must be thought about seriously by men who have a genuine interest 
in the institutions of Massachusetts and their past and future 


history. 


The Old South Association (address Old South Meeting House 
Boston) has in press an Old South Leaflet No. 209, in which is 
reprinted the draft constitution which was submitted to the people 
of Massachusetts and rejected in 1778. There is also an appendiz 
giving details of all amendments to the existing constitution, both 
those accepted and those rejected. Copies can be ordered at the 
Old South Meeting House, price five cents each or $4 per hundred 
copies. 

This constitution was rejected for various reasons set forth in 
the historical pamphlet called the Essex Result, a summary of 
which is given ina note. It has interesting historical value and 


is especially timely in view of the coming constitutional convention. 


The following misprint should be corrected in Mr. Rosenthal’s 


study of “ Statutes declared unconstitutional in Massachusetts,” in 
the August number of this magazine: on page 310, under “ No. 
38” the year 1892 should be substituted for 1891. 


In addition to the current newspaper histories of the coming 
constitutional convention which are being compiled in the State 
Library, the Social Law Library, and the office of the secretary, as 
announced in the November number, the secretary has been informed 
that the Worcester County Law Library is also compiling a similar 
collection of news-clippings relating to the convention. 
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The Commonturalth of Massachusetts. 


By His Excellency, 
SAMUEL W. McCALL, 
GOVERNOR. 


A PROCLAMATION 


Concerning the Calling and Holding of a Constitutional Convention. 


@Abereas, by an act of the General Court of this Commonwealth 
approved on the third day of April, nineteen hundred and sixteen, 
entitled “An Act to ascertain and carry out the will of the people 
relative to the calling and holding of a constitutional convention,” 
being chapter ninety-eight of the General Acts of nineteen hundred 
and sixteen, it is provided that the Secretary of the Commonwealth 
shall cause to be placed on the official ballot to be used at the 
annual state election for the year nineteen hundred and sixteen the 
following question: ‘Shall there be a convention to revise, alter, 
or amend the constitution of the Commonwealth?” and 


@Ahereas, provision is made in said act for the due return of the 
votes upon this question to the Secretary of the Commonwealth and 
for the opening and examining of said votes by the Governor and 
Council; and 


@Ahereas, it is further provided that the Governor shall, by public 
proclamation, on or before the first Wednesday in January in the 
year nineteen hundred and seventeen, make known the result by 
declaring the number of votes in the affirmative and the number in 
the negative ; and 


@hereas, it is further provided that if it shall appear that a 
majority of said votes is in the affirmative that the Governor shall in 
his proclamation call upon the people to elect delegates to the con- 
vention at a special election to be held in all the cities and towns of 
the Commonwealth on the first Tuesday in May in the year nineteen 
hundred and seventeen; and 


@Ahereas, said question was placed upon said ballot by the Sec- 
retary of the Commonwealth ; and 
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@Ahereas, the votes upon said question have been duly returned 
to the Secretary of the Commonwealth and opened and examined 
by the Governor and Council : 


Now, Therefore, 1, Samuel W. McCall, Governor of the Common- 
wealth of Massachusetts, do hereby declare and make known that 
upon an examination in the manner provided by said act of all the 
votes upon this question it appears that the whole number of votes 
in the affirmative is 217,293, and that the whole number of votes in 
the negative is 120,979, making the whole number of votes upon 
this question to be 338,272; from which it appears that a majority 
of said votes is in the affirmative. 


Anvd, Therefore, by virtue of the authority contained in said act, 
I do hereby call upon the people to elect delegates to the conven- 
tion aforesaid at a special election to be held in all the cities and 
towns of the Commonwealth on the first Tuesday in May in the 
year nineteen hundred and seventeen, in accordance with the pro- 
visions of said act and in the manner therein provided. 


@iben at the Executive Chamber in Boston, this 
nineteenth day of December, in the year of 
our Lord one thousand nine hundred and 
sixteen, and of the Independence of the 
United States of America the one hundred 
and forty-first. 

SAMUEL W. McCALL. 
By His Excellency the Governor. 


ALBERT P, LANGTRY, 
Secretary of the Commonwealth. 


God sabe the Commonwealth of Massachusetts. 
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INITIATIVE AND REFERENDUM. 
MASSACHUSETTS PLAN. 


AN EXPLANATION OF THE PROPOSED INITIATIVE AND REF- 
ERENDUM AMENDMENT TO THE CONSTITUTION OF 
MASSACHUSETTS, AND SOME REASONS FOR 
ITS ADOPTION. 


The coming constitutional convention will be urged to submit to 
the people an amendment to the constitution of Massachusetts 
establishing the initiative and referendum, — a measure for securing 


to the people control of legislation. The initiative enables the people 
to secure desired measures which the legislature refuses to pass; the 
referendum enables them to veto, before harm is done, laws which 
they do not want. Each is set in motion by the filing of a petition 
called, as the case may be, an initiative petition or a referendum 
petition. 

We, who favor this measure, offer to the voters for their considera- 
tion a draft of an initiative and referendum amendment adapted to 
Massachusetts conditions, preceded by a brief general description of 
the amendment, together with some reasons for its adoption by the 
people. (For the formal draft of the proposed constitutional amend- 
ment see Appendix A.) 

We present this draft at this time in order that the public may 
know just what kind of an initiative and referendum measure we 
stand for. The measure has been drafted with much care and we 
believe it to ke sound and practicable. We do not take the position, 
however, that it is not open to perfecting amendment. We stand 
ready to consider with open minds any change or amendment which 
is friendly and not hostile to the main purpose and principle of the 
measure. In order that there may be no misunderstanding, we dis- 
cuss in Appendix B certain provisions which we do consider hostile. 
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DESCRIPTION OF PROPOSED AMENDMENT. 


INITIATIVE. 

The measure which we propose provides that when an initiative 
petition for a constitutional amendment or law is signed by a certain 
number of voters, it shall be filed with the secretary of the common- 
wealth, who shall transmit the same to the legislature when it 
assembles in January. 

The legislature is given six months in which to consider the 
matter. It may pass the proposed measure, may amend it, may pass 
some other measure dealing with the subject, may reject the measure, 
or may refuse to act. If the legislature acts in a manner which 
satisfies the petitioners, they may drop the petition, but if the 
legislature does not pass the measure, or take some other action 
which satisfies the petitioners, they may complete the petition by 
filing with the secretary of the commonwealth a certain number of 
additional signatures. If this is done the secretary is required to 
place the measure on the ballot at the state election. If the voters 
approve the measure it becomes a part of the constitution, or a law, 
as the case may be. 

Proposed constitutional amendments must be before the legisla- 
ture for two successive years, as at present, before they can be sub 
mitted to the people. 


PERFECTING AMENDMENTS. 


Provision is made for the petitioners to make perfecting amend- 
ments to their measure after legislative hearing and discussion. 


REFERENDUM. 


No law passed by the legislature, except a law declared by the 
legislature to be an emergency measure, shall take effect until ninety 
days after its enactment. If within that time a referendum petition 
is filed with the secretary of the commonwealth, the law shall be 
submitted to the people at the State election. If the voters do not 
approve the law it becomes thereby null and void. 
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ExcLupDED MATTERS. 


It is provided that certain matters may not be made the subject of 
initiative and referendum petitions. 


SIGNATURES. 

To get a constitutional amendment before the legislature by an 
initiative petition requires twenty-five thousand signatures to such 
petition; to get a law before the legislature requires fifteen thousand 
signatures. If, in either case, the legislature fails to act in a manner 
satisfactory to the petitioners, they may put the measure on the 
ballot by filing five thousand additional signatures. A referendum 
petition, which asks that the operation of a law passed by the 
legislature be suspended until the referendum is taken, requires 
fifteen thousand signatures, but one which does not make this request 
but permits the law to take effect and asks merely for its repeal, re- 
quires ten thousand signatures. 

Not more than twenty-five per cent. of the certified signatures on 
any petition shall be those of voters of any one county. 

Such are the chief features of the draft hereto appended. 


CONTROL OF LEGISLATION BY THE PEOPLE. 


The people of the commonwealth, through this initiative and 
referendum measure, are provided with political machinery by which 
they may get such amendments to the constitution and such laws as 
they want, and may veto such laws as they do not want. 

The initiative and referendum does away with no feature of exist- 
ing legislative machinery. It does not weaken or destroy repre- 
sentative government but supplements it. It protects the people 
against misrepresentative government. The actual work of  legisla- 
tion, except to the slight extent incident to the maintenance of 
popular control, will be done by the legislature, as must and should 
be the case. 

It is often said that Massachusetts now has both the initiative 
and the referendum. It is true that a citizen may petition the legis- 
lature for a constitutional amendment or law, which petition the 
legislature may refuse. It is also true that the legislature may, at 
its discretion, refer a constitutional amendment or law to the people 
for acceptance or rejection at the polls. Both of these the initiative 
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and referendum leave untouched. But this is not what is meant by 
the initiative and referendum. 

The initiative and referendum is a means by which a suitable 
number of voters may make an appeal from the legislature to the 
voters at large. It is a method by which the voters may overrule 
the legislature whenever they believe that their interests demand 
such action. This is a very different thing from the right of petition 
and the power of the legislature, at its pleasure, to refer, as these 
now exist in Massachusetts. 


REASONS FOR FAVORING THE INITIATIVE AND REFERENDUM, 


Under present conditions the people of the commonwealth may 
amend their constitution only if the legislature sees fit to let them 
do so, and only in such respect as the legislature may approve. 
They may have such laws, and only such laws, as the legislature 
may see fit to give them, and they must live under such laws as the 
legislature sees fit to pass. There is no appeal from the legislature 
to the voters. The initiative and referendum provides for such an 
appeal. 


DIFFICULTY OF GETTING LEGISLATION WHICH THE PEOPLE DESIRE. 

The only way that the will of the people may now be made 
effective is by the election or the defeat of members of the legisla- 
ture. This is a very crude and ineffective way. The personal 
equation is involved at every election. In a political campaign, not 
only the action of a candidate on a particular measure but his whole 
record is at issue. Party considerations always enter into the 
election of legislators. In the confusion of all these issues, it is 
practically impossible to make the election or defeat of any con- 
siderable number of legislators turn upon their attitude on any one 
measure. Even if it could be done, it would often be locking the 
door after the horse had been stolen. 

It is therefore difficult and sometimes impossible for the people to 
get a law they want or to get rid of a law they do not want. 

The legislature is peculiarly subject to the influence of “ practical 
politicians.” Under the initiative and referendum an important 
measure may be taken out of the control of politicians by putting it 
on the ballot for the decision of the voters. This is what such 
politicians object to. 
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REFORMS. 


The initiative and referendum not only removes obstacles from the 
path of reforms for which the people are ready but is a real safeguard 
against premature reforms. 


EVILS INHERENT IN LEGISLATIVE BopIEs. 


No legislative body is free from the secret influence of the agents 
of private interests. “For wheresoever the carcase is, there will the 
eagles be gathered together.” The eagles always gather about a 
legislative body. They not only hover about legislative halls, but are 
active as well in legislative districts, at primaries and elections. An 
independent legislator of ability is frequently defeated through their 
activity, for the very reason that he acts independently in the public 
interest and refuses to be subservient to the influence of invisible 
government. 

These facts stare us in the face. The legislature of Massachusetts 
is neither more nor less subject to these conditions than are the 
legislatures of other states. We believe that, by giving an oppor- 
tunity for an appeal from the legislature to the people, much of the 
incentive for underhand and pernicious political activity and lobby- 
ing will be withdrawn, and that the legislature will thus be relieved 
of much secret pressure. 

Again, a legislative body, however honest and independent, is 
always peculiarly subject to the influence of a well-organized mi- 
nority of the citizens, often a very small minority, when such 
minority is active in politics. With the best intentions, a legislative 
body may, under such influence, mistake the demands of a small 
aggressive group for public opinion. 


NECESSITY OF AN APPEAL TO THE VOTERS. 


Occasions are thus bound to arise where the people in sheer self- 
protection must intervene in legislation. For such intervention the 
initiative and referendum provides well ordered and effective ma- 
chinery. 

We do not assert that this measure is a panacea. While this 
power is new it may be too often invoked, — an inconvenience which 
we have guarded against, as far as possible, in the measure which we 
submit. After it is once well established its chief influence is indirect 
but none the less potent and unceasing. 
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The initiative and referendum makes available for the people the 
exercise of a fundamental right. It is aimed at real and: growing 
evils. It is in force in some twenty of our states and has been in 
operation for a long period in Switzerland, a country in many re 
spects comparable to Massachusetts. The initiative and referendum 
works so well in practice that, when once adopted, it has never been 
repealed and no open effort to secure its repeal has ever been 
attempted. 


MASSACHUSETTS DECLARATION OF RiGuts. 

In a democracy founded on the Massachusetts Declaration of 
Rights, can there be any valid objection to an appeal from the legis- 
lature to the people? Was it not intended that the people should 
control legislation? 

The fifth article of that great instrument says: “All power re- 
siding originally in the people, and being derived from them, the 
several magistrates and officers of government, vested with authority, 
whether legislative, executive, or judicial, are their substitutes and 
agents, and are at all times accountable to them.” 

To those who shrink from the thought that the people may amend 
or change their constitution, without the consent of the legislature, 
let us recall the seventh article of the same Declaration of Rights, 
which affirms that “the people alone have an incontestable, un- 
alienable, and indefeasible right to institute government; and to re- 
form, alter, or totally change the same when their protection, safety, 
prosperity, and happiness require it.” 

Shall this right be exercised by the people at their discretion or at 
the discretion of the legislature? 


Pusiic DEMAND. 
Wherever the matter has been put to a test in Massachusetts, the 
public demand for the initiative and referendum has been over- 
whelming. (See Appendix C.) 


OBSTRUCTIONISTS. 

Although the people demand the initiative and referendum, we 
realize that this measure will meet with determined opposition. The 
most insidious attacks will come from those who profess their belief 
in the principle of the measure but who will offer amendments de- 








le 


n 


. 


n 
n 
n 


f 








199 





9 


signed to make it impracticable or ineffective in operation. Such 
“jokers” should be recognized and guarded against. (For jokers, 
see Appendix B.) 

Various classes and interests will oppose it. Those who are timid 
or ultra-conservative; those who are misinformed; those who at 
heart distrust the people and have no faith in democracy; those who. 
for private pecuniary or political reasons, wish to maintain the secret 
influence of invisible government over legislation, — all these will not 
only oppose the adoption of the initiative and referendum amend- 
ment by the people, but will urge that it be not even submitted to 
the people for their decision. 


We urge that the people be given an opportunity to vote upon the 
initiative and referendum amendment, —a measure fundamental to 
self-government and to democracy. 


COMMITTEE ON INITIATIVE AND REFERENDUM. 


JOSEPH WALKER or Brooxk.iine, Chairman. 











APPENDIX A. 


AMENDMENT TO THE CONSTITUTION OF MASSACHUSETTS 
ESTABLISHING THE INITIATIVE AND REFERENDUM. 


DEFINITION. 


Legislative power shall continue to be vested in the General Court, subject 
to the provisions of the constitution; but the people reserve to themselves the 
initiative, which is the power of a certain number of voters to submit laws 
and amendments to the constitution to the people for enactment, adoption or 
rejection at the polls; and the referendum, which is the power of a certain num- 
ber of voters to submit laws, or any part thereof, enacted by the General Court, 
to the people for their ratification or rejection at the polls. The power of 
initiative and referendum shall be exercised as hereinafter provided. 


AMENDMENTS TO THE CONSTITUTION. 

If an initiative petition for any specific and particular amendment to the 
constitution is introduced into the General Court, in the manner hereinafter 
provided, signed by not less than twenty-five thousand qualified voters of the 
Commonwealth, and the General Court into which it is introduced shall fail 
to agree to such amendment in the manner provided in the ninth article of 
amendment to the constitution, such amendment shall nevertheless be deemed 
to be referred to the next General Court and shall have the same standing therein 
as if once agreed to; and if such next General Court shall fail before the first 
Wednesday of July to agree to such amendment in the manner provided in 
such ninth article, and if such initiative petition is completed by filing with the 
Secretary of the Commonwealth, not earlier than the first Wednesday of the 
following August nor later than the first Wednesday of the following September, 
not less than five thousand additional signatures of such qualified voters, then 
the Secretary of the Commonwealth shall submit such proposed amendment 
to the people at the next state election; and if it shall be approved by a majority 
of the qualified voters voting thereon, such amendment shall become part of 
the constitution of this Commonwealth. 


Laws. 


If an initiative petition for a law is introduced into the General Court in the 
manner hereinafter provided, signed by not less than fifteen thousand qualified 
voters of the Commonwealth, and the General Court into which it is introduced 
fails to enact such law before the first Wednesday of July; and if such initiative 
petition is completed by filing with the Secretary of the Commonwealth, not 
earlier than the first Wednesday of the following August nor later than the 
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first Wednesday of the following September, not less than five thousand addi- 
tional signatures of such qualified voters, then the Secretary of the Common- 
wealth shall submit such proposed law to the people at the next state election; 
and if it shall be approved by a majority of the qualified voters voting thereon, 
such proposed law shall, subject to the provisions of the constitution, become 
law, and shall take effect in thirty days after such state election or at such time 
after such election as may be provided in such law. 


INITIATIVE PETITION. 


An initiative petition shall set forth the full text of the proposed constitutional 
amendment or law which is the subject of the petition. Such petition shall 
first be signed by ten qualified voters of the Commonwealth and shall then be 
filed with the Secretary of the Commonwealth, who shall provide blanks for the 
use of subsequent signers. He shall print at the top of each blank a description 
of the proposed constitutional amendment or law and the names and addresses 
of the first ten signers. All initiative petitions for a law or an amendment to 
the constitution, with the first ten signatures attached, shall be filed with the 
Secretary of the Commonwealth not earlier than the first Wednesday of the 
September before the assembling of the General Court into which it is to be 
introduced, and the remainder of the required signatures shall be filed not later 
than the first Wednesday of the following December. 

If an initiative petition, signed by the required number of qualified voters, 
has been filed with the Secretary of the Commonwealth as aforesaid, he shall, 
upon the assembling of the General Court, transmit such petition to the clerk 
of the House of Representatives, and the proposed constitutional amendment 
or law which is the subject of such petition shall then be deemed to be introduced 
into that General Court and pending in the House of Representatives. 


ExcLupED MATTERS. 

No law, the operation of which is restricted to a town, city or other political 
subdivision of the Commonwealth, shall be the subject of such initiative 
petition. 

PERFECTING AMENDMENTS. 

If the General Court fails to agree to a constitutional amendment or law as 
aforesaid, the first ten signers of the initiative petition therefor, or a majority 
of them, shall have the right, subject to protest filed as hereinafter provided, 
to amend the proposed constitutional amendment or law which is the subject 
of such petition. An amendment so made shall not invalidate any signature 
attached to the petition. If the constitutional amendment or law so amended, 
signed by such first ten signers or a majority of them, is filed with the Secretary 
of the Commonwealth before the second Wednesday of July, and if no protest 
against such amendment, signed by not less than one hundred other signers of 
such petition, is filed with the Secretary of the Commonwealth before the first 
Wednesday of the following August, then the Secretary of the Commonwealth 
shall submit to the people the constitutional amendment or law in its amended 
form; in case of such protest he shall submit it in its original form. 
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REFERENDUM. 

No law passed by the General Court shall take effect earlier than ninety days 
after final enactment, excepting laws declared to be emergency measures and 
laws which may not be made the subject of a referendum petition, as hereinafter 
provided. 


EMERGENCY MEASURES. 


A law declared to be an emergency measure shall contain a preamble setting 
forth the facts constituting the emergency, and shall contain the statement that 
such law is necessary for the immediate preservation of the public peace, health, 
safety or convenience. A separate vote shall be taken on the preamble of such 
law by a call of the yeas and nays, which shall be recorded, and unless the 
preamble is adopted by two-thirds of the senators and two-thirds of the mem- 
bers of the House of Representatives present and voting thereon, the law shall 
not be an emergency measure; provided, that no grant of any franchise or 
amendment thereof, or renewal or extension thereof for more than one year, 
shall be declared to be an emergency measure. 


SUBMISSION UPON REFERENDUM. 


In case of any law enacted by the General Court which is not an emergency 
measure as above defined, if, within ninety days after its final enactment, a 
petition is filed with the Secretary of the Commonwealth signed by not less 
than fifteen thousand qualified voters of the Commonwealth, asking for a 
referendum on such law or any part thereof, and requesting that the operation 
of such law be suspended, then the operation of such law shall be suspended, and 
the Secretary of the Commonwealth shall submit such law or part thereof to 
the people at the next state election, if thirty days intervene between the date 
when such petition is filed with the Secretary of the Commonwealth and the date 
for holding such state election; if thirty days do not so intervene then such law 
or part thereof shall be submitted to the people at the next following state elec- 
tion, unless in the meantime such law or part thereof shall have been repealed; 
and if such law or part thereof shall be approved by a majority of the qualified 
voters voting thereon, such law or part thereof shall, subject to the provisions 
of the constitution, take effect in thirty days after such election, or at such 
time after such election as may be provided in such law; if not so approved 
such law or part thereof shall be null and void. 

In case of an emergency measure or of a law which takes effect because the 
referendum petition does not contain a request for suspension, as aforesaid, 
if, within ninety days after its final enactment, a petition is filed with the Secre- 
tary of the Commonwealth, signed by not less than ten thousand qualified voters 
of the Commonwealth, protesting against such law or any part thereof and 
asking for a referendum thereon, then the Secretary of the Commonwealth shall 
submit such law or part thereof to the people at the next state election, if 
thirty days intervene between the date when such petition is filed with the Secre- 
tary of the Commonwealth and the date for holding such state election; if 
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thirty days do not so intervene then such law or part thereof shall be submitted 
to the people at the next following state election, unless in the meantime such 
law or part thereof shall have been repealed; and if such law or part thereof 
shall not be approved by a majority of the qualified voters voting thereon, such 
law or part thereof shall, at the expiration of thirty days after such election, 
be thereby repealed. 


EXcLUDED MATTERs. 


No law, appropriating money for the current or ordinary expenses of the 
Commonwealth or of any of its departments, boards, commissions or institutions, 
and no law, the operation of which is restricted to a town, city or other political 
subdivision of the Commonwealth, shall be the subject of such referendum 
petition. 

GENERAL PROVISIONS. 

Provision for the proper collection and certification of signatures to the peti- 
tions hereinbefore referred to, and for penalties for the forgery of signatures 
thereto, may be made by law. 

Not more than twenty-five per cent. of the certified signatures on any petition 
shall be those of registered voters of any one county. 

Each proposed amendment to the constitution, and each law submitted to 
the people, shall be described on the ballots by a description to be determined 
by the Secretary of the Commonwealth, subject to such provision as may be 
made by law, and the Secretary of the Commonwealth shall cause each question 
to be printed on the ballot in accordance with the following provisions: — 

In the case of an amendment to the constitution: Shall an | ygg | 
amendment to the constitution [here insert description] be ap- 
proved? a 








In the case of a law: Shall a law [here insert description] be | Y®S 
approved? NO 


The Secretary of the Commonwealth shall cause to be printed and sent to 
each voter the full text of every measure to be submitted to the people, together 
with the description thereof as it will appear on the ballot; and shall in such 
manner as may be provided by law, cause to be prepared and sent to the voters 
information and arguments thereon. 

The veto power of the Governor shall not extend to measures approved by 
the people. 
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APPENDIX B. 


DANGEROUS JOKERS TO BE AVOIDED IN DRAFTING AN AMEND. 
MENT TO THE CONSTITUTION PROVIDING FOR THE IN- 
ITIATIVE AND REFERENDUM. 


Now that the demand for the initiative and referendum is becoming irresistible, 
the public must be on guard against the subtle dangers peculiar to this stage of 
the movement. The opposition may now seem to yield while actually conniving 
at the enactment of an unworkable sham, which may be worse than useless, — 
for popular disappointment in the working of mere half-way measures, adopted 
in the name of reform, is a most potent ally of civic apathy and reaction. 

A favorite way of producing a sham measure is by inserting or manipulating 
a few words so as to produce one of the seven jokers described below. The 
public is induced to accept them by smooth talk about “‘safe-guarding” the 
initiative and referendum, or “protecting” it from “abuse.” The uniform 
result is violation of the people’s right to effective supremacy in legislation, 
and a new lease of life for invisible government. 


Joker No. 1. — Restricting the initiative to statute laws, and thus withholding 
from the voters power to adopt amendments to the state constitution over the head 
of the legislature. 


Obviously, since the constitution is the fundamental law, the constitutional 
initiative is the vitally important feature of an initiative and referendum system. 
Some of the most prolific sources of social unrest are constitutional provisions 
whose repeal legislatures will not permit. Fortunately, only six of the states 
rated as initiative and referendum states are without the constitutional initiative, 
viz., South Dakota, Utah, Montana, Maine, Washington and Idaho. 


Joker No. 2. — The requirement of an impossible or too difficult majority for 
enactment or rejection of a measure by the people. 


This joker takes the form of an innocent looking stipulation that the majority 
required for enactment of an initiative measure or rejection of a referendum 
measure shall be a majority “of all the votes cast at the election,” or “of all 
registered voters.” Either is practically fatal to the usefulness of the measure. 
In practice this joker is tantamount to requiring a two-thirds to even a five- 
sixths or even heavier majority of the voters who vote to overrule the legis- 
lature. 

Stripped of all pretense, Joker No. 2 is a requirement that those nominal 
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voters who are too ignorant or indifferent to vote one way or the other on a 
measure shall always be counted as having voted against an initiative measure 
and for a referendum measure, 7.e., shall be counted so as to maintain the 
supremacy of the legislature and override a majority of the thinking, voting 
portion of the electorate. 

Joker No. 2 should meet particularly short shrift in Massachusetts, where for 
a century and a third constitutional amendments have always been accepted or 
rejected by the majority of those voting on each. Since the adoption of the 
original constitution in 1780, Massachusetts has never used the combined 
“don’t knows” and “don’t cares” as a ready-made avalanche with which 
to overwhelm the majority of voters who vote, except in the case of the 
public opinion law, noted below. 

Joker No. 2 met a deserved and picturesque fate in 1912, when the reaction- 
aries tried to slip it into the Oregon system. Two of the measures on the ballot 
were for this purpose: one submitted by the legislature, one by initiative peti- 
tion, — fathered by a ‘“‘ Majority (!) Rule League.” The scorn for both measures 
was such, in that experienced community, that the negative vote in their two- 
to-one rejection actually did roll up to the very unusual figure of more than 
the very majority which the joker itself was intended to establish. 

Only three of the forty-four amendments to the constitution of Massachusetts 
now in force got an affirmative vote as great as a majority of the votes cast in 
the same election for Governor. One of these was adopted in 1833 by a vote of 
32,354 to 3,272, while the total vote for Governor was 62,474. Under Joker 
No. 2, if there had been 1,200 fewer “yes” votes, the amendment would have 
been lost, though favored by a nearly ten to one vote of those who voted on 
the measure. 

The affirmative votes in 1820, 1852 and 1916 authorizing constitutional 
conventions, were in each case less than a majority of the total vote cast for 
Governor at the same election; in 1820 less than one-fourth of that vote. Yet 
the affirmative votes of 1820 and 1852 are officially described as a “majority 
of the people;” that of 1820 as “‘a large majority of the people,’’ — for it was 
nearly a two-to-one vote of those voting on the measure. 

The Massachusetts legislatures of 1912 and 1913 in passing what is now in 
force as the Forty-second Article of Amendment reaffirmed the Massachusetts 
tradition of what constitutes a properly defined majority by providing that 
measures submitted under it to the people shall become law if approved “by 
a majority of the voters voting thereon.” 

The so-called Public Opinion Law (chapter 819, Acts of 1913), a measure to 
which one of these legislatures was apparently less cordial, set the hampering 
requirement of “‘a majority of all the votes cast at the election.” The forty- 
second amendment they wanted actually to work; it relieved them of respon- 
sibility. The public opinion law they were evidently not so particular about 
having workable. 

The proper, fair and usual requirement is that any measure shall be decided 
by a majority of the votes cast thereon; to depart from this practice would be 
to impair radically and almost fatally the usefulness of the initiative and referen- 
dum besides departing from a time-honored Massachusetts practice. 
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JoKER No. 3.— The requirement of an unreasonably large number of signers 
or other burdensome restrictions upon petitions. 


Clearly if the labor of filing a petition is too great, the initiative and refer. 
endum is useless. In Massachusetts where, for generations, ten voters have 
had the power to work the initiative in town affairs by putting in the town 
warrant a measure which can be settled only by vote of the whole town, the 
requirement of fifteen to thirty thousand signers for state petitions of similar 
purport seems quite high enough. 

Besides calling for too many signers, there may be a burdensome and illogical 
stipulation that the signers shall come in certain arbitrary proportions from 
various parts of the state. This may become an absurd infraction of equal 
rights, — a voter is a voter regardless of where in the state he lives, and no one, 
strictly speaking, should be discriminated against because he lives in one county 
or another. A provision of this sort may arise from an honest desire to prevent 
the ballot from being overburdened with measures concerning only a single 
large city. There should be the same desire to keep such measures out of the 
state legislature. The whole difficulty can best be met by suitable home-rule 
provisions; but pending the adoption of a proper home-rule amendment, a 
moderate distribution requirement may be desirable, if it is clear that it does 
not make the petition requirements too difficult to meet. 

Other pettier but equally dangerous restrictions are likely to appear, but they 
should not deceive any who really intend that the initiative and referendum 
shall work. 


JoKER No. 4.— Framing the “emergency clause” so that the legislature can 
too readily annul the referendum. 


Exemption of measures from the referendum is unquestionably desirable in 
occasional emergencies, but great care must be taken that none but bona fide 
emergencies are called such. A two-thirds yea and nay vote by the members 
of each house upon a separate section, declaring the emergency to exist and 
setting forth the reasons for emergency action, should be required for estab- 
lishing an “emergency.” The granting of franchises as ‘emergency measures” 
should be specifically prohibited. 

An inadequately guarded emergency clause can be a large hole through the 
referendum. 


Joxer No. 5. — Putting an arbitrary limit on the number of measures which 
can be submitted to the people at any one election. 


This is an old scheme which has worked great hardships. It is an invitation 
to fill up the ballot promptly with trivial proposals, and thus keep measures 
of importance waiting indefinitely. Subservient legislatures, particularly in 
Illinois, have made much of such chances. 


Joker No. 6.— Failing to provide an adequate and efficient means of inform- 
ing voters regarding the measures submitted to them. 


The only safety for predatory interests is to keep the voters in ignorance or 
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misinformed. The only safety for the state is the opposite. Newspapers do 
not meet the need. A state publicity pamphlet combining the best features 
of the Oregon and Oklahoma pamphlets must be insisted on. The lack of such 
a thing is a weak point in the traditional Massachusetts practice in referenda 
on constitutional amendments. This and their frequently uninteresting charac- 
ter will doubtless explain the slight attention they sometimes get from the 
voters. 


JoxerR No. 7.— Providing that certain matters may not be made the subject 
of initiative and referendum petitions. 


The opponents of an initiative and referendum measure often try to weaken 
or destroy its effectiveness by excluding from its operation certain matters with 
which they do not wish the people to deal. 

Local matters and matters of little general interest, if such can be clearly 
defined, might well be excluded from the general initiative and referendum, 
but the people as a whole should have power to deal with all matters of general 
interest and importance. This is the essence of the initiative and referendum. 


Other methods of producing an honest-looking sham measure can doubtless 
be devised, notably by ambiguous or incomplete wording, but it is believed 
that the foregoing indicates the most subtle and serious dangers thus far brought 
to light. 
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APPENDIX C. 


RECENTLY EXPRESSED OPINION OF MASSACHUSETTS VOTERS 
ON THE INITIATIVE AND REFERENDUM. 


In the years 1914, 1915 and 1916 an expression of public opinion on the 
initiative and referendum was obtained by putting the question upon the ballot 
in certain widely scattered senatorial and representative districts, with the 
following result: — 

Year 1914. 


Eighth Bristol Representative District: Yes. No. 
New Bedford, Wards 4, 5 and 6, . , ‘ . ‘ . ; 2,655 votes. 1,121 votes. 


First Hampden Representative District: 





Brimfield, , ; ‘ ‘ . ‘ ‘ 3 A A 55 votes. 20 votes. 
Holland, . ; . ; ‘ . : P ; ; ie 5 
Monson, . ‘ ; : , , , ‘ ; ; 300 “ 102 
Palmer, . ‘ ; . i ‘ P ; : 55 “ 156 
Wales, 7 : ; , ‘ ° . > ° . ae 17 
Totals, , , ‘ : ‘ ‘ ° ° . : 953 votes. 300 votes. 





Fourth Middlesex Representative District: 
Newton, . " ps . P ‘ ° ° e e ° 3,370 votes. 1,566 votes. 


Fifth Middlesex Representative District: 
Waltham, : . ; ‘ ° ‘ ° ° ° ° 2,803 votes. 746 votes. 


Seventh Norfolk Representative District: 
Weymouth, ° ‘ : ° , . ‘ ° ‘ 1,307 votes. 274 votes. 


Year 1915. 
Ninth Essex Representative District: 


Andover, . . 761 votes, 252 votes. 


Year 1916. 


(The table of ‘‘ yes” and “‘ no ”’ votes in one senatorial district and in thirty-six representative districts 
in which the question was submitted in 1916 was printed in the Massachusetts Law Quarterly for 
November, 1916 (pp. 40-45), and accordingly is omitted from this reprint.) 
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We believe that the voters have a right to decide whether 
or not Massachusetts shall have the Initiative and Refer- 
endum. We therefore urge that the Constitutional Conven- 
tion submit this measure to the voters for their decision. 


UNION FOR A PROGRESSIVE CONSTITUTION. 


COMMITTEE ON INITIATIVE AND REFERENDUM. 


Room 304 Scottay Buriprinc, 40 Courr Srreet, Boston. 


Josers Wa.LKER of Brookline, Chairman, Former 
Speaker of House of Representatives. 

Lawrence G. Brooks of Medford, Treasurer. 

Bernarp M. A.L.eN of Phillips Academy, An- 
dover, Secretary. 

Frepericx T. Fuiier of Walpole, Assistant Sec- 
retary. 

Cuar.es SUMNER Bip of Walpole. 

Grorce W. Coteman of Boston, Former Presi- 
dent Boston City Council. 

Mayor James M. Curteyr of Boston. 

Ex-Governor EvGene N. Foss of Boston. 

Rocer SHERMAN Hoar of Concord, Former Siate 
Senator and Assistant Attorney-General. 

Lewis J. Jounson, Professor of Civil Engineer- 
ing, Harvard University, Cambridge. 

Cranes H. Jones of Weston, President Common- 
wealth Shoe and Leather Company. 

Epwarp A. Fitene of Boston, President Wm. 
Pilene Sons Company. 

Joun P. S. Manoney of Lawrence, Editor of 
Lawrence Sun. 

Ex-Mayor M. Frep O’Connett of Fitchburg. 

Judge Toomas P. Ritey of Malden. 

Bernarp J. RorHwe.. of Needham, Former 
President Boston Chamber of Commerce. 

Joun Weaver Suerman of Boston, of A. F. of L. 

Henry Sreruine of Somerville, Legislative Agent, 
American Federation of Labor. 

Ex-Governor Davip I. Watsx of Clinton. 

Grorce F. Wasusurn of Brookline, President 
Massachusetts Real Estate Exchange. 

Mayor Marcus C. Cooter of Fitchburg. 

Ratrx 8. Baver of Lynn, President Associate 
Boards of Trade of Essex County. 


Ex-Mayor H. Huestis Newron of Everett, 
Former Member of House of Representatives. 
| Joun F. Donenty of Fall River, Former Member 
of House of Representatives. 
SamveEt P. Biacpon of Williamstown. 
| Marraew Hare of Boston, Chairman of Pro- 
gressive National Committee. 
Josep C. Petietier, District Attorney of Boston. 
Prof. Epwarp M. Lewis of Amherst College, 
Amherst. 
| Atvan T. Fuuzer of Malden, Congressman-Elect. 
Josern L. P. Sr. Cozur of Cambridge. 
Ex-Mayor Joun F. Firzcerawp of Boston. 
Cuartes M. Cox of Melrose, Former State 
Senator. 
Frank Grant of Westfield, Chairman Board of 
Trade. 
Prof. ArrHur N. Hotcomsr, Department of 
Government, Harvard University, Cambridge. 
Ricwarp J. Tarsor of Springfield. 
| ALEXANDER McGrecor of Malden, Former Mem- 
ber of the Governor’s Council. 
| Joun T. Meapve of Brockton, Chairman Legisla- 
tive Committee, A. F. of L. 
Wiriu1am N. Oscoop of Lowell, Former Member 
of House of Representatives. 
Ex-Mayor Freperickx Fospicx of Fitchburg. 
Josern B. Gerovutp of North Attleborough. 
Cuar.es H. Morritt of Haverhill, Member of the 
House of Representatives. 
Joun H. Fauey of Boston, Former President 
United States Chambers of Commerce. 
| Rosert Treat Parnes of Boston. 
Joun W. Hariais of Montague, Former State 
Senator. 
Grenvitte 8S. MacFar.anp o: Swampscott. 
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AN ANSWER TO THE INITIATIVE AND REFERENDUM 
PLAN OF THE UNION FOR A _ PROGRESSIVE 
CONSTITUTION. 

The Committee of the Union for a Progressive Constitution has 
prepared the pamphlet containing its proposed plan and the expla- 
nation of it with care and is distributing it freely now, so that it 
may be discussed as a definite proposition. This pamphlet 
deserves the most considerate attention, and, in order to bring it 
promptly and conveniently before the members of the bar, it is 
reprinted in this magazine by permission. Whatever may be the 
ultimate fate of the plan proposed, their pamphlet is one of histori- 
cal importance. 

In the November number of this magazine, under the title, 
** Government by Signatures and the Forgotten Men,” I expressed 
at some length my opposition to the general plan proposed by the 
Union for a Progressive Constitution, and, to draw the issues as 
distinctly as possible, I here express briefly, unqualified opposition 
to the specific plan proposed, for the reasons hereinafter stated. 
I urge every citizen of Massachusetts to read and consider carefully 
the proposed plan, to test it in the light of his best judgment and 
human experience, and in the light of the arguments advanced for 
it and of the following brief reasons against it. Neither the asso- 
ciation nor the publication committee are in any way committed to 
the fullowing views. 


REASONS AGAINST THE PLAN. 

First: The fundamental fact remains and cannot be elimi- 
nated that the plan would substitute a powerful piece of machinery 
of government by names on pieces of paper for the present system 
of the considered judgment of men under constitutional restraints. 
As a citizen of Massachusetts, I protest against being governed by 
such a signature machine. 

Seconp: I deny flatly that ‘+ politics ” will be made any purer 
in the long run by adding a powerful signature machine to the 
existing power of political leaders through votes. 

Tuirp: I assert that this plan of the Union for a Progressive 
Constitution is the most reactionary step backward in the direction 
of secret minority government before the people of Massachusetts 
to-day, and it is upon that ground that I urge unqualified opposi- 
tion to the whole plan in whatever form it may be presented. 

Fourth: ‘The argument is made that it is a new development 


’ 
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of the principle of ‘‘ representative ” government, and its support- 
ers claim that the existing system is ‘* delegated” government 
rather than “‘ representative” government. I deny this. I assert 
that the real basis of the proposed plan is to ‘‘delegate” to the 
ten names at the head of the initiative or referendum petition, 
or to some group behind them, more power than is given to 
the entire elected Legislature of Massachusetts, and this plan is 
proposed in the name of government ‘* by all the people.” 

Firta: The most common and dramatic argument of the advo- 
cates of this plan takes the form of the phrase ‘* Trust the People.” 
When a man says that, I always ask myself what he means. The 
fact that these propositions are to be submitted to the voters in 
the voting booth is relied on to show that the majority of people are 
going to govern directly under this system. The phrase ‘‘ Trust 
the People” in the voting booth distracts the attention of men 
from the other fact that the signing of names to start the machin- 
ery is the important political fact in this whole scheme. We all 
know to-day the carelessness or prejudice with which many men 
vote. If we stop to think about it a moment, we all know just as 
well that men will sign papers even more carelessly and in a more 
prejudiced way (especially if under pressure) than they will vote. 

Srxtn: lassert that this government of signatures is in 
direct violation of the principle of the secret Australian ballot, 
which is intended to ensure the opportunity for a man to vote as 
he pleases in accordance with his convictions. But this signature 
plan makes the beginning of the machinery signatures, which may 
be induced as favors, or forced for political reasons in the same 
way that votes could be controlled before the Australian ballot 
was adopted. Does any one doubt that sooner or later a petition 
will be presented to citizens of Massachusetts by the political, 
business, or social leader of some group or by the signature collec- 
tor of some group and that, if there is any hesitation about signing, 
the following argument in some form or another, expressed or 
implied, will be used : 


‘If you don’t sign this paper, I will see that you are made 
uncomfortable in some way.” 


I, for one, believe that such an argument would be used even 
though it is not within the intentions of the men who are support- 
ing this measure to-day. 

SeventH: I deny that the proposed plan is an application of 
the idea of the New England town meeting or of the right of 
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citizens to insert an article in a town warrant for open discussion 
at a town meeting. The difference seems obvious. 

Eicutu: I deny the justice or the right of any group of men 
to force me or any other citizen of Massachusetts to vote upon 
state questions in the voting booth about which I may or may not 
be familiar, until the elected representatives of the whole state 
have an opportunity to consider those questions in the light of all 
the reasons which can be submitted to them and to exercise their 
judgment as to whether they should be submitted to the citizens. 

NintH: Whatever may be the faults of Massachusetts, I deny 
the statement attributed to Mr. Charles Sumner Bird, one of the 
leaders of the Union for a Progressive Constitution, that Massa- 
chusetts has ‘‘one of the most miserable governments on the 
earth.” 

TentH: There is too much mystery in the minds of men about 
the fundamental principles of government and this mystery is due 
largely to the excessive use of rhetoric. Let us clear away the 
mystery. Let us understand that the simple basis of representa- 
tive government is the truth that ‘* what is everybody’s business is 
nobody’s business.” And let us realize that that simple truth will 
not be altered by putting a powerful signature machine in the 
hands of irresponsible bodies of men. In the name of the history 
and character of the state, I urge every citizen to think out the 
problem for himself and to stand up for the republican system of 
representative government in the interest of all the citizens under 
the principle of the Australian ballot, which assures each citizen 
the opportunity to vote according to his convictions, and which 
places upon the representatives the solemn responsibilities of pub- 
lic office by making it their business under oath to consider the 
interest of all the citizens, and not merely the demands of special 
groups. 


F. W. GRINNELL. 
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REPORT OF THE SPECIAL COMMITTEE OF THE BOSTON 
CHAMBER OF COMMERCE ON STATE 
BUDGET SYSTEM 





November 24, 1916. 
To the Executive Committee and Board of Directors: 


Your special committee appointed to consider the question 
of a State budget, begs to report as follows: 


THE QUESTION 


Boiled down, the question of a State budget is simply the 
application of common sense to the State’s financing. Common 
sense dictates that before the annual appropriations are made, 
eareful estimates of the probable revenues available, and of 
the probable expense to be met, should be at the service of the 
authority which recommends and the authority which deter- 
mines expenditures. The recommending authority should 
submit a carefully considered and comprehensive plan of the 
year’s financing; the determining authority should adopt a 
comprehensive plan. Such a comprehensive plan is a budget. 

The budget should be as simple as is consistent with 
adequate itemization. Each item should be contrasted with 
the corresponding item of the preceding year’s budget and 
also with the corresponding item of the actual expense and 
revenue of the preceding year. In no other way can either 
the recommending authority or the determining authority 
perform its functions to the best advantage. By no other 
means can constituents determine whether either authority has 
or has not acted with a reasonable measure of wisdom. The 
budget will not cure extravagance and waste. It will, however, 
help to detect them; it will tend to fix responsibility and so 
will help to prevent them. 

The statement of the question is a sufficient argument. The 
secretary of the committee has prepared a more detailed dis- 
cussion of the general subject and a study of the methods 
now employed in various States, and of their results in actual 
working. 

Our study of the subject has convinced us that there is 
little to add to the conclusions of the former State Commission 
on Economy and Efficiency (now replaced by the Supervisor 
of Administration), which has previously investigated and 
reported. In view of the fact that their conclusions were in 
substance satisfactory, we believe it to be highly desirable that 
the Chamber should work along these lines already marked out, 
and avoid attempting further innovation. 
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The chief opponent of the proposed improvement will be 
inertia. Inertia will be aided by a large number of persons 
influenced—largely unconsciously—by the fact that a proper 
budget will deprive them of their present freedom from higher 
control, or of certain perquisites. Such opposition must be 
overcome by the creation of a widespread public sentiment. 
In this work, it is wisest that the Chamber should attempt to 
co-operate rather than to lead. 


The report of the former State Commission on Economy 
and Efficiency calls attention to the following 


DEFECTS IN THE PRESENT SYSTEM: 
(Some of the comments are our own.) 

(1) A complete report of the estimates and requests for 
appropriations is not made in advance of the legislative session. 
Now the head of each department and institution is required 
to prepare and transmit to the State Auditor not later than 
November 15th estimates of expenditures for the ensuing fiscal 
year. The Auditor then publishes these departmental esti- 
mates, together with his own estimates for the ensuing year, 
in two pamphlets known as House Documents Nos. 1 and 2, 
which are submitted to the Legislature on the first Thursday of 
January. These documents provide the members of the Legis- 
lature with certain of the information needed by the appro- 
priating body. 

But approximately one-tenth of the total appropriations 
of the State are not then available for study and investigation, 
because many petitions for appropriations come directly to the 
Legislature after the Auditor’s tabulations have been pre- 
sented. 

Obviously, new propositions, which may or may not be 
adopted by the Legislature, cannot be included in the budget 
submitted to the Legislature. They should be dealt with 
separately from the regular budget, and included, if adopted, 
in a supplementary budget. 

The present tabulation of estimates is further incomplete 
because it contains no information concerning requests for 
expenditures from loans. That is, there is no loan budget 
under the existing procedure. 

(2) Moreover, there is no provision for an adequate 
analysis, criticism and adjustment of estimates and requests 
by a central authority or for the submission to the Legislature 
of a complete financial plan. 

The estimates are now reviewed by legislative committees 
or by the Supervisor of Administration acting for the Legisla- 
ture. The committees are in session for only a part of the year, 
and the investigations conducted by them are usually—and 
almost necessarily—restricted to hearings and conferences 
with the officials of the department or institution which is 
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seeking an appropriation. The committees have no regular 
employees for conducting such investigations, with the excep- 
tion that the first deputy auditor of the State acts as clerk 
of the House Committee on Ways and Means and the second 
deputy auditor acts in a similar capacity for the corresponding 
committee in the Senate. 

The recommending authority must not be unwieldy in 
point of numbers; a portion, at least, of its personnel should 
have a tenure of some permanence; it must have standing, so 
that it recommendations may carry due weight with the Legis- 
lature and with the public. 


(3) A considerable part of the revenue of the State is 
received in the form of special funds (several hundred in num- 
ber), such as the Motor Vehicles Fees Fund, the Port of Boston 
Fund, the State Prisons Industries Fund, the large number of 
metropolitan district funds, ete., derived from special fees and 
collections. These funds are administered independently of 
the general funds of the State. Moreover, a large amount of 
the revenue in the special funds is expended without specific 
appropriation bills. The result of the ‘‘special fund’’ system 
is that financial transactions are complicated and a large 
volume of revenue is placed outside of any adequate budgetary 
control. It is, therefore, almost impossible to get a complete 
statement of the total receipts and expenditures for any period. 


The Commission on Economy and Efficiency in its reports 
of April 29 and May 27, 1916, makes the following 


RECOMMENDATIONS FOR A BUDGET SYSTEM: 
“1. That the Legislature require all bills. resolves and 
petitions for appropriations and bond issues to be filed with 
the clerk of the House of Representatives not later than 
5 p. m., on the fourth Wednesday preceding the convening of 
the Legislature, and that any such bill, resolve or petition 
filed subsequent to that time be referred to the next General 
Court. 

“2. That provisions be made for the Commission on 
Economy and Efficiency, acting for the Governor, to prepare 
complete tabulations of all estimates and requests, and for 
that commission to investigate and report to the Governor 
concerning all estimates and requests. 

“3. That the Governor submit to the General Court, not 
later than the first Monday in February, a budget containing 
all estimates and requests, with his recommendations as to 
the amounts which should be granted and the amounts which 
in his opinion should be raised by a State tax and by loans, 
if any. 

“4. That a single appropriation bill be enacted for each 
department’s expenses of administration, operation and 
Maintenance. 
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“5. That all special revenue funds, except those for the 
metropolitan districts be abolished and general fund appro- 
priations be substituted therefor. 


“6. That no revenues be expended without specific 
appropriation by the General Court.” 


THE BUDGET COMMISSION OR COMMITTEE 


We concur in these recommendations, subject to the reser- 
vations which we shall mention. 


When the above report was made, the Commission on 
Economy and Efficiency itself was the body to which prepara- 
tion of the preliminary budget would naturally be entrusted. 
That Commission has now been abolished, and another com- 
mission or committee for the purpose should be organized. 


The Supervisor of Administration would naturally be first 
selected as a member of this commission. The work lies within 
the scope of his department. 


The best method of selecting the other members of the 
commission is more difficult to determine. They might be ap- 
pointed by the Governor, or the State Treasurer and Auditor 
might be utilized; but, after careful consideration of these 
suggestions, we are inclined to the opinion that the best work- 
ing commission—the one which would fit best into our present 
system—would be one composed of the Supervisor and the two 
Chairmen of the Committees on Ways and Means of the Senate 
and the House. By long tradition—a fact perhaps not publicly 
recognized—the greater part of the responsibility for the 
State’s financing has devolved upon these two Chairmen. This 
fact has led to care in their selection; they have almost in- 
variably been men of considerable legislative experience, of 
recognized ability, and particularly financial ability, and they 
have made themselves thoroughly familiar with the State’s 
finances. We believe that formal recognition of their actual 
responsibility would make it even more certain that they will 
have the qualifications needed. A commission so constituted 
would at all times be in close touch with the Governor and also 
with the Legislature, but it would have, and should have, a 
definite responsibility of its own. 


Possible objections to the use of the two Chairmen upon 
the commission have been raised in the course of our discus- 
sions, but we believe, as we have said, that this commission 
would fit effectively and easily into our present system, and 
would constitute the best solution of the problem. We are not 
inclined, however, to insist strenously upon this particular 
form of budget machinery, if some other method of organizing 
the Board commends itself strongly to others. 
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FORM OF BUDGET 


All heads of departments, institutions, etc., and individuals 
desiring appropriations and bond issues, should be required to 
submit their requests for the ensuing year by November 15th, 
together with such comparative data as is deemed necessary. 
It should then be the duty of the Budget Committee to inves- 
tigate carefully the various estimates and to prepare a budget, 
which would include the original requests of each department 
head, the amounts recommended by the Budget Committee, 
with reasons for increases or decreases in allowances, and also 
comparative data as to the budget appropriation and actual 
expenditures for the two preceding years. 


We suggest the presentation to this commission of all new 
propositions, not in order that the commission may make esti- 
mates upon them and include these estimates in the budget— 
which is obviously impossible—nor in order that the commis- 
sion may make recommendations regarding them; but in order 
that the commission may in its discretion make investigation 
of such of them as seem at all likely to meet the approval of the 
Legislature, with a view to furnishing information and assist- 
ance to the Legislature upon request, if such propositions are 
later adopted and included in a supplementary budget. 


THE EXECUTIVE BUDGET 


In most of the discussions upon this subject, the insistence 
has been upon an ‘‘ Executive Budget.’’ A strictly ‘‘ Executive 
Budget’’ in Massachusetts would be a budget for which the 
Governor assumed the whole responsibility. In addition, the 
Legislature would have no power to change the budget, except 
by reducing the amounts to be expended. This restriction upon 
the power of the Legislature would doubtless require an amend- 
ment to the Constitution, and we have doubts as to the wisdom 
of the restriction, and still more as to the possibility of securing 
the amendment. 


The budget might well be made an ‘‘Executive Budget,’’ 
in the sense that it should be a budget for which the Governor 
took the whole responsibility, though not subject to the restric- 
tion mentioned. This idea has its advantages, but, with our 
system of annual elections, it would frequently be impossible 
that the Governor should have the necessary knowledge of 
the State’s finances—even when he happened to have the neces- 
sary financial ability and inclination—to deal adequately with 
the responsibility. We think the budget would carry more 
weight if the entire responsibility for it were definitely placed 
upon a commission such as we have suggested. 


We believe that the budget should be reported to the 
Governor, and by him transmitted to the Legislature, with 
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such recommendations as he cares to make. The Governor 
ean then take such responsibility regarding it as he deems 
necessary. 


VETO OF ITEMS IN APPROPRIATION BILLS 


The Governor of Massachusetts must now accept a bill 
as a whole, or veto it as a whole. We believe that he should 
be given power to veto items in appropriation bills. This mat- 
ter has no necessary connection with the budget system, and 
the recommendation therefore may be regarded as outside the 
functions of our committee. Nevertheless, we do not hesitate 
to emphasize it. 


THE CONSTITUTIONAL CONVENTION 


The suggestions made above, with the exception of the 
increase in the Governor’s veto power, will not require any 
constitutional amendment. Nevertheless, the fact that a con- 
stitutional convention is to be held makes it probable that 
any suggestion for an important change in the State’s financial 
system will be referred by the Legislature to that convention. 
It is, however, desirable that the matter should be pressed 
before the Legislature, without reference to this probability. 
Whatever is done in this line will have its effect in creating 
the necessary public sentiment. 


Respectfully submitted, 


SPECIAL COMMITTEE ON STATE BUDGET 
SYSTEM. 
ROLAND W. BOYDEN, 
Chairman. 
CHARLES J. BULLOCK 
ROBERT LUCE 
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PROPOSAL OF THE MASSACHUSETTS STATE BRANCH 
OF THE AMERICAN FEDERATION OF LABOR 
FOR AN ELECTIVE JUDICIARY FOR FIVE-YEAR 
TERMS. 


A petition has been filed with the Legislature by the organiza- 
tion above referred to proposing an amendment to the Constitu- 
tion of Massachusetts as follows: 


ARTICLE OF AMENDMENT. 


The legislature shall prescribe by general law for the election of 
judges of the supreme judicial, superior, and land courts by the 
people of the Commonwealth, and for the election of judges of 
the probate and insolvency, municipal, police, district, and 
juvenile courts, by the people of the several districts, for such 
term of office, not to exceed five years, as the legislature shall 
prescribe. 
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THE MEANING OF THE STATUE OF RUFUS CHOATE 
IN THE BOSTON COURT HOUSE. 


It was peculiarly fitting that the money for the erection of a 
statue to Rufus Choate should have been given, not by the bar, 
nor by any member of it, but from ‘‘ the accumulations of a 
frugal and industrious life” by a layman, ‘an esteemed and 
honored school teacher of the City of Boston,” George B. Hyde, 
who appreciated the function of the legal profession and the 
service rendered by a great master of American advocacy. 


EXTRACT FROM THE ADDRESS OF Hon. JosepH H. CuHoarte. 


The following extract from the address of the Hon. Joseph H. 
Choate, of New York, at the dedication of the statue deals with 
the most significant message which Rufus Choate left for the 
people of Massachusetts who should come after him. The dis- 
tinguished speaker, himself a great advocate and thoroughly 
familiar with lawyers and with courts, coming from a state which 
had tried the experiment of an elective judiciary for half a 
century, said : 

‘“*T regard the magnificent argument which he (Rufus Choate) 
made on the judicia] tenure in the Constitutional Convention of 
1853 as the greatest single service which he ever rendered to the 
profession, and to the Commonwealth, of which he was so proud. 
You will observe, if you read it, that it differs radically in kind, 
rather than in degree, from all his other speeches, arguments, and 
addresses. 

‘* Discarding all ornament, restraining with careful guard all 
tendency to flights of rhetoric, in clear and pellucid language, 
plain and unadorned, laying bare the very nerve of his thought, as 
if he were addressing, as no doubt he meant to address and con- 
vince, not alone his fellow delegates assembled in the Convention, 
but the fishermen of Essex, the manufacturers of Worcester and 
Hampden, and the farmers of Berkshire — all the men and women 
of the Commonwealth, of that day and of all days to come — he 
pleads for the continuance of an appointed judiciary, and for the 
judicial tenure during good behavior, as the only safe foundations 
of justice and of liberty. 

‘* He draws the picture of a ‘ good judge profoundly learned in 
all the learning of the law’; ‘not merely upright and well inten- 
tioned’; * but the man who will not respect persons in judgment’ ; 
standing only for justice, ‘ though the thunder should light upon 
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his brow,’ while he holds the balance even, to protect the humblest 
and most odious individual against all the powers and the people 
of the Commonwealth; and ‘ possessing at all times the perfect 
confidence of the community, that he bear not the sword in vain.’ 
He stands for the existing system which had been devised and 
handed down by the founders of the State, and appeals to its 

. success in producing just that kind of a judge; to the 
experience and example of England since 1688; to the Federal 
system which had furnished to the people of the Union such 
illustrious magistrates; and finally to the noble line of great and 
good judges who had from the beginning presided in your courts. 
He then takes up and disposes of all objections and arguments 
drawn from other states, which had adopted an elective judiciary 
and shortened terms, and conclusively demonstrates that to abide 
by the existing constitution of your judicial system was the only 
way to secure to Massachusetts forever ‘a government of laws 
and not of men.’ 

‘*It was on one of the red-letter days of my youth that I 
listened to that matchless argument, and when it ended, and the 
last echoes of his voice died away as he retired from the old Hall 
of the House of Representatives, leaning heavily upon the arm of 
Henry Wilson, all crumpled, dishevelled, and exhausted, I said to 
myself that some virtue had gone out of him — indeed some virtue 
did go out of him with every great effort — but that day it went 
to dignify and ennoble our profession, and to enrich and sustain 
the very marrow of the Commonwealth. If ever again that ques- 
tion should be raised within her borders, let that argument be 
read in every assembly, every church, and every schoolhouse. 
Let all the people hear it. It is as potent and unanswerable 
to-day, and will be for centuries to come, as it was nearly half a 
century ago when it fell from his lips. Cling to your ancient 
system, which has made your Courts models of jurisprudence to 
all the world until this hour. Cling to it, and freedom shall reign 
here until the sunlight shall melt this bronze, and justice shall be 
done in Massachusetts though the skies fall.” 


SPEECH OF RUFUS CHOATE ON JUDICIAL TENURE. 
(Delivered in the Constitutional Convention of 1853.) 


It is not my purpose to enter at large on the discussion of this 
important subject. That discussion is exhausted; and if it is not, 
your patience is; and if not quite so, you have arrived, I appre- 
hend, each to his own conclusion. But as I had the honor to serve 











222 





on the committee to whom the department of the judiciary was 
referred, I desire to be indulged in the statement of my opinions, 
abstaining from any attempt elaborately to enforce them. 

I feel no apprehension that this body is about to recommend an 
election of judges by the people. All appearances; the votes 
taken; the views disclosed in debate; the demonstrations of 
important men here indicate the contrary. I do not mean to say 
that such a proposition has not been strenuously pressed, and in good 
faith ; yet, for reasons which I will not consume my prescribed 
hour in detailing, there is no danger of it. Whether members are 
ready for such a thing or not, they avow, themselves, that they do 
not think the people are ready. 

What I most fear is, that the deliberation may end in limiting 
the tenure of judicial office to a term of years, seven or ten; that 
in the result we shall hear it urged, ‘* as we are good enough not 
to stand out for an election by the people, you ought to be capable 
of an equal magnanimity, and not to stand out for the present 
term of good behavior”; and thus we shall be forced into a com- 
promise in favor of periodical and frequent appointment — which 
shall please everybody a little. 

I have the honor to submit to the convention that neither change 
is needed. Both of them, if experience may in the least degree be 
relied on, are fraught with evils unnumbered. To hazard either 
would be, not to realize the boast that we found the capitol, in this 
behalf, brick, and left it marble; but contrariwise, to change its 
marble to brick. 

Sir, in this inquiry what mode of judicial appointment, and 
what tenure of judicial office, you will recommend to the people, I 
think that there is but one safe or sensible mode of proceeding, 
and that is to ascertain what mode of appointment, and what 
length and condition of tenure, will be most certain, in the long 
run, guiding ourselves by the lights of all the experience, and all 
the observation to which we can resort, to bring and keep the best 
judge upon the bench — the best judge for the ends of his great 
office. There is no other test. That an election by the people, 
once a year, or an appointment by the Governor once a year, or 
once in five, or seven, or ten years, will operate to give to an ambi- 
tious young lawyer (I refer to no one in this body) a better chance 
to be made a judge — as the wheel turns round — is no recom- 
mendation, and is nothing to the purpose. That this considera- 
tion has changed, or framed, the constitutions of some of the 
States whose example has been pressed on us, I have no doubt. 
Let it have no weight here. We, at least, hold that offices, and 














most of all the judicial office, are not made for incumbents or can- 
didates, but for the people; to establish justice; to guarantee 
security among them. Let us constitute the office in reference to 
its ends. 

I go for that system, if I can find it or help find it, which gives 
me the highest degree of assurance, taking man as he is, at his 
strongest and at his weakest, and in the average of the lot of 
humanity, that there shall be the best judge on every bench of 
justice in the Commonwealth, through its successive generations. 
That we may safely adopt such a system; that is to say, that we 
may do so and yet not abridge or impair or endanger our popular 
polity in the least particular; that we may secure the best possible 
judge, and yet retain, aye, help to perpetuate and keep in health, 
the utmost affluence of liberty with which civil life can be main- 
tained, I will attempt to show hereafter. For the present, I ask, 
how sha!l we get and keep the best judge for the work of the 
judge? 

Well, sir, before I can go to that inquiry, I must pause at the 
outset, and, inverting a little what has been the order of investiga- 
tion here, ask first, who and what is such a judge; who is that 
best judge? what is he? how shall we know him? On this point 
it is impossible that there should be the slightest difference of opin- 
ion among us. On some things we differ. Some of you are dis- 
satisfied with this decision or with that. Some of you take excep- 
tion to this judge or to that. Some of you, more loftily, hold that 
one way of appointing to the office, or one way of limiting the 
tenure, is a little more or less monarchical, or a little more or less 
democratic than another — and so we differ; but I do not believe 
there is a single member of the convention who will not agree with 
me in the description I am about to give of the good judge; who 
will not agree with me that the system which is surest to put and 
to keep him on the bench is the true system for Massachusetts. 

In the first place, he should be profoundly learned in all the 
learning of the law, and he must know how to use that Jearning. 
Will any one stand up here to deny this? In this day, boastful, 
glorious for its advancing popular, professional, scientific, and all 
education, will any one disgrace himself by doubting the necessity 
of deep and continued studies, and various and thorough attain- 
ments, to the bench? He is to know, not merely the law which 
you make, and the legislature makes, not constitutional and statute 
law alone, but that other ampler, that boundless jurisprudence, the 
common law, which the successive generations of the State have 
silently built up; that old code of freedom which we brought with 
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us in the Mayflower and Arabella, but which in the progress of 
centuries we have ameliorated and enriched, and adapted wisely to 
the necessities of a busy, prosperous, and wealthy community — 
that he must know. And where to find it? In volumes which you 
must count by hundreds, by thousands; filling libraries ; exacting 
long labors — the labors of a lifetime, abstracted from business, 
from politics; but assisted by taking part in an active judicial 
administration ; such labors as produced the wisdom and won the 
fame of Parsons and Marshall, and Kent and Story, and Holt and 
Mansfield. If your system of appointment and tenure does not 
present a motive, a help for such labors and such learning; if it 
discourages, if it disparages them, in so far it is a failure. 

In the next place, he must be a man, not merely upright, not 
merely honest and well-intentioned, — this of course, — but a man 
who will not respect persons in judgment. And does not every 
one here agree to this also? Dismissing, for a moment, all 
theories about the mode of appointing him, or the time for which 
he shall hold office, sure | am, we all demand, that as far as 
human virtue, assisted by the best contrivances of human wisdom, 
can attain to it, he shall not respect persons in judgment. He 
shall know nothing about the parties, everything about the case. 
He shall do everything for justice; nothing for himself; nothing 
for his friend; nothing for his patron; nothing for his sovereign. 
If on one side is the executive power and the legislature and the 
people, — the sources of his honors, the givers of his daily bread, 
— and on the other an individual nameless and odious, his eye is 
to see neither, great nor small; attending only to the ‘ trepida- 
tions of the balance.” If a law is passed by a unanimous legis- 
lature, clamored for by the general voice of the public, and a 
cause is before him on it, in which the whole community is on 
one side, and an individual nameless or odious on the other, and 
he believes it to be against the Constitution, he must so declare it, 
—or there is no judge. If Athens comes there to demand that 
the cup of hemlock be put to the lips of the wisest of men; and 
he believes that he has not corrupted the youth, nor omitted to 
worship the yods of the city, nor introduced new divinities of his 
own, he must deliver him although the thunder light on the unter- 
rified brow. 

This, sir, expresses, by very general illustration, what I mean 
when I say I would have him no respecter of persons in judg- 
ment. How we are to find, and to keep such a one; by what 
motives ; by what helps; whether by popular and frequent elec- 
tion, or by executive designation, and permanence dependent on 
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good conduct in office alone — we are hereafter to inquire; but 
that we must have him, — that his price is above rubies, — that 
he is necessary, if justice, if security, if right are necessary for 
man,—all of you, from the East or West, are, I am sure, 
unanimous. 

And, finally, he must possess the perfect confidence of the com- 
munity, that he bear not the sword in vain. To be honest, to be 
no respecter of persons, is not yet enough. He must be believed 
such. I should be glad so far to indulge an old-fashioned and 
cherished professional sentiment as to say that I would have 
something of venerable and illustrious attach to his character and 
function, in the judgment and feelings of the Commonwealth. 
But if this should be thought a little above, or behind the time, 
I do not fear that I subject myself to the ridicule of any one, 
when I claim that he be a man towards whom the love and trust 
and affectionate admiration of the people should flow; not a man 
perching for a winter and summer in our court houses, and then 
gone forever; but one to whose benevolent face, and bland and 
dignified manners, and firm administration of the whole learning 
of the law we become accustomed ; whom our eyes anxiously, not 
in vain, explore when we enter the temple of justice; towards 
whom our attachment and trust grow even with the growth of his 
own eminent reputation. I would have him one who might look 
back from the venerable last years of Mansfield, or Marshall, and 
recall such testimonies as these to the great and good Judge: 

‘*The young men saw me, and hid themselves; and the aged 
arose and stood up. 

‘* The princes refrained talking, and laid their hand upon their 
mouth. 

‘* When the ear heard me, then it blessed me, and when the eye 
saw me, it gave witness to me. 

** Because I delivered the poor that cried, and the fatherless, 
and him that had none to help him. 

‘* The blessing of him that was ready to perish came upon me, 
and I caused the widow’s heart to sing for joy. 

‘*T put on righteousness and it clothed me. My judgment was 
as a robe and adiadem. I was eyes to the blind, and feet was I 
to the lame. 

‘**] was a father to the poor, and the cause which I knew not, 
I searched out. 

‘* And I brake the jaws of the wicked, and plucked the spoil 
out of his teeth.” 

Give to the community such a judge, and I care little who 
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makes the rest of the constitution, or what party administers it. 
It will be a free government, I know. Let us repose, secure, 
under the shade of a learned, impartial, and trusted magistracy, 
and we need no more. 

And now, what system of promotion to office and what tenure 
of office is surest to produce such a judge? Is it executive appoint- 
ment during good behavior, with liability, however, to be 
impeached for good cause, and to be removed by address of the 
legislature? Or is it election by the people, or appointment by 
the executive for a limited term of years? 

To every system there are objections. To every system there 
are sound, or there are specious objections ; objections of theory; 
objections of fact. Any man’s ability is equal to finding, and 
exaggerating them. What is demanded of us is to compare the 
good and evil of the different systems, and select the best. Com- 
pare them by the test which I have proposed. See which will 
most certainly give you the judge you need, and adopt that. It 
may be caviled at; even as freedom, as religion, as wholesome 
restraint, as liberty of speech, as the institution and the rights of 
property, may be caviled at; but in its fruits, in its product, 
judged by a long succession of seasons, is its justification and its 
glory. 

Applying then, sir, this test, I think the existing system is, out 
of all comparison, the best one. At the hazard of repeating and 
weakening the views presented yesterday in the impressive and 
admirable address of my friend for Manchester [Mr. Dana], 
and in the instructive and able arguments of the two gentlemen 
[Mr. Greenleaf and Mr. Parker], whose established professional 
reputations give to them such just weight with you, I beg to 
submit, briefly, why I think so. 

In the first place, then, it seems to me most clear that the weight 
of sound general opinion and of the evidence of a trustworthy 
experience vastly preponderates in favor of it. How the system 
of popular elections, or of short terms, is actually working now in 
any one of the States which have recently introduced it; how, still 
more, it is likely to work there after the influences of the earlier 
system, the judges which it bred, the habits which it formed, the 
bars which it trained, have passed away, there is no proof before 
this Convention deserving one moment’s notice. We do not know 
what is the predominant conviction on this subject, to-day, of 
those fittest to judge, in any one State. Wedo not know that 
they cannot yet possibly pronounce on the matter, however close 
or sagacious their observation. What they have not yet seen, 
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they cannot yet tell. Certainly the result of all that I have been 
able to gather is a general and strong opinion against the new sys- 
tem; and in favor of a return, if to return were possible, to that 
which we are yet proud and privileged to call ourown. But the 
evidence is too loose for the slightest consideration. My friend 
for Manchester read letters yesterday from persons of high char- 
acter, as he assured us, in New York, deploring the working of 
her new system; and I have no doubt that the witnesses are 
respectable, and the opinions perfectly sound. But other gentle- 
men guess that very different letters might be obtained, by apply- 
ing to the right quarters; and the gentleman from New Bedford 
[Mr. French] is quite confident that the people of that great State 
— the two or three millions — are in favor of the change, because 
one, if not two, or even three individuals have personally told him 
so. And, therefore, 1 say, we have not here now so much evi- 
dence of the practical working of their recent systems anywhere, 
even as far as it has gone, that any honest lawyer would advise his 
client to risk a hundred dollars on it. 

But, on the other hand, are there not most weighty opinions; is 
there not the testimony of the widest, and longest, and most satis- 
factory experience, that executive appointment for good behavior 
yields the best judge? 

What is British opinion and British experience to the point? 
On the question what tenure of office promises the best judge, that 
opinion and that experience may well be adverted to. Whether a 
particular mode, or a particular tenure, is consonant to the repub- 
lican polity of government, we must settle for ourselves. That is 
another question. Monarchical and aristocratical principles we 
will not go for to England or elsewhere, nor buy even learning, 
impartiality; and titles to trust, at the cost of an anti-republican 
system. But to know how it practically operates to have the judge 
dependent on the power that appoints him ; dependent for his con- 
tinuance in office ; dependent for his restoration to it; dependent 
on anything or on anybody but his own official good behavior, and 
that general responsibility to the legislature and public opinion, 
‘* that spirit of observation and censure which modifies and controls 
the whole government ” — we may very well consult British or any 
other experience. The establishment of the tenure of good 
behavior was a triumph of liberty. It was a triumph of popular 
liberty against the crown. Before the Revolution of 1688, or cer- 
tainly during the worst years of the Stuart dynasty, the judge held 
office at the pleasure of the king who appointed him. What 
was the consequence? He was the tool of the hand that made and 
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unmade him. Scroggs and Jeffreys were but representatives and 
exemplifications of a system. A whole bench sometimes was 
packed for the enforcement of some new and more flagrant royal 
usurpation. Outraged and in mourning by judicial subserviency 
and judicial murder, England discerned at the Revolution that her 
liberty was incompletely recovered and imperfectly guarded, unless 
she had judges by whom the boast that an Englishman’s house is 
his castle should be elevated from a phrase toa fact; from an 
abstract right to a secure enjoyment, so that, although that house 
were “a cottage with a thatched roof which al] the winds might 
enter, the king could not.” To that end the Act of Settlement 
made the tenure of good behavior a part of the British Constitu- 
tion; and a later amendment kept the judicial commission alive, 
as my friend for Manchester yesterday reminded us, notwithstand- 
ing the demise of the sovereign, and perfected the system. Sir, 
the origin of the tenure of good behavior — marking thus an 
epoch in the progress of liberty; a victory, so to say, of indi- 
viduality, of private right, of the household hearth of the cottager, 
of the ‘* swink’d hedger,” over the crown — and still more, its prac- 
tical workings in the judicial character and function, may well 
entitle to thoughtful treatment. Compare the series of British 
judges since 1688 with that before, and draw your own conclu- 
sions. Not that all this improvement, in impartiality, in charac- 


ter, in titles to confidence and affection is due to the change of 
tenure; but the soundest historians of that Constitution recognize 
that that is one element of transcendent importance. With 
its introduction she began to have a government of laws and not of 
men. 


I come to other testimony, other opinions — the lights of a 
different experience. There is a certain transaction and document 
called the Federal Constitution. Consult that. In 1787 that 
Convention, — assisted by the thoughts and discussions of the 
five years of peace preceding it, upon the subject of national 
government, — to be constructed on the republican form of polity — 
into which were gathered all, or almost all, of our great men, in 
our age of greatness; men of deep studies, ripe wisdom, illustrious 
reputation, a high spirit of liberty; that Convention, upon a care- 
ful survey of the institutions of the States of America, and of those 
of other countries, and times past and present; upon, I think we 
cannot doubt, a profound appreciation of the true functions of a 
judicial department; of the qualities of a good judge; of the best 
system of appointment and tenure to obtain them — of the true 
nature of republican government — and how far, consistently with 
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all its characteristic principles and aims, the people may well 
determine to appoint to office indirectly, rather than directly, and 
for good behavior, rather than for a limited term, when the great 
ends of the stability of justice, and the security of private right 
prescribe it— incorporated into the great organic law of the 
Union the principle that judges shall be appointed by the execu- 
tive power, to hold their office during good behavior. 

The gentleman from Lowell [ Mr. Butler] last evening observed, 
referring, I believe, to the time when our Constitution was 
adopted, that it was long before the age of the steamboat and 
railroad and magnetic telegraph. It is true; but do we know 
better than they knew, the nature of man; the nature of the 
judicial man ; what he ought to be to discharge his specific func- 
tions aright; how motives, motives of ambition, of fear, of true 
fame, of high principle, affect him; whether dependence on 
another power is favorable to independence of the wishes and the 
will of that other power? Do we know more of republican 
government and true liberty, and the reconciliations of personal 
security under due course of law with the loftiest spirit of free- 
dom, than they? Has the advancement of this kind of knowledge 
quite kept pace with that of the science of the material world? 

I wish, sir, the time of the Convention would allow me to read 
entire that paper of ‘*The Federalist,” the seventy-eighth I 
believe, in which the principle of the independence of the judi- 
ciary is vindicated, and executive appointment, during good 
behavior, as the means of attaining such independence, is vindi- 
cated also. But read it for yourselves. Hear Hamilton, and 
Madison, and Jay; for we know from all sources that on this 
subject that paper expressed the opinions of all, —on the inde- 
pendence of the judiciary, and the means of securing it, — a vast 
subject adequately illustrated by the highest human intelligence, 
and learning and purity of principle and of public life. 

Sir, it is quite a striking reminiscence, that this very paper of 
‘“* The Federalist,” which thus maintains the independence of the 
judiciary, is among the earliest, perhaps the earliest, enunciation 
and vindication, in this country, of that great truth, that in the 
American politics, the written Constitution — which is the record 
of the popular will—is above the law which is the will of the 
legislature merely; that if the two are in conflict, the law must 
yield and the Constitution must rule; and that to determine 
whether such a conflict exists, and if so, to pronounce the law 
invalid is, from the nature of the judicial office, the plain duty of 
the judge. In that paper this fundamental proposition of our 
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system was first presented, or first elaborately presented, to the 
American mind; its solidity and its value were established by 
unanswerable reasoning ; and the conclusion that a bench, which 
was charged with a trust so vast and so delicate, should be as 
independent as the lot of humanity would admit — of the legisla- 
ture, of the executive, of the temporary popular majority, whose 
will it might be required thus to subject to the higher will of the 
Constitution, was deduced by a moral demonstration. Beware, 
sir, lest truths so indissolubly connected — presented together, at 
first, — adopted together — should die together. Consider whether, 
when the judge ceases to be independent, the Constitution will not 
cease to be supreme. If the Constitution does not maintain the 
judge against the legislature and the executive, will the judge 
maintain the Constitution against the legislature and the executive? 

What the working of this principle in the national government 
has been, practically, there is no need to remind you. Recall the 
series of names, the dead and living, who have illustrated that 
bench; advert to the prolonged terms of service of which the 
country has had the enjoyment; trace the growth of the national 
jurisprudence ; compare it with any other production of American 
mind or liberty; then trace the progress and tendencies of politi- 
cal opinions, and say if it has not given us stability and security, 
and yet left our liberties unabridged. 

I find a third argument for the principle of executive appoint- 
ment during good behavior, in this: that it is the existing system 
of Massachusetts, and it has operated with admirable success. It 
is not that it exists; it is that it works well. Does it not? Sir, 
is it for me, or any man, any member of the profession of the law 
most of all, to rise here, and now, and because our feelings may 
have sometimes been ruffled or wounded by a passage with the 
bench; because we have been dissatisfied by a ruling or a verdict; 
because our own over-wrought brain may have caused us, in some 
moment, to become forgetful of ourselves; or because a judge 
may have misunderstood us, and done us an unintentional injury — 
is it for us to disclaim the praise, so grateful, so just, which the 
two eminent gentlemen, one of them formerly of New Hampshire 
{Mr. Parker], one of them formerly of Maine [Mr. Greenleaf], 
speaking without the partiality of native sons, and from observa- 
tions made by them from a point of view outside of us, and distant 
from us — have bestowed on our bench and our law? Theirs are 
lips from which even flattery were sweet; but when they concur in 
reminding you with what respect the decisions of this Court are 
consulted by other courts of learning and character; how far their 
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reputation has extended ; how familiar is the profession of law 
with the great names of our judicial history ; how important a con- 
tribution to American jurisprudence, and even to the general 
products of American thought, our local code composes —do we 
not believe that they utter their personal convictions, and that the 
high compliment is as deserved as it is pleasing? 

If it has worked well, it is good. Do men gather grapes of 
thorns, or figs of thistles? If it has continued to us a long sue- 
cession of men, deeply learned, wholly impartial, deserving, and 
clothed with the trust, love, and affectionate admiration of all 
parties of the community, does it not afford a reasonable ground 
of inference that there is something in such a mode of appoint- 
ment, and in such a tenure, intrinsically, philosophically adapted 
to insure such a result? 

Some criticism has been made on the practical administration of 
our law, which deserves a passing notice. It requires the less 
because it has already been replied to. 

The gentleman from New Bedford [Mr. French] told a story of 
some one, as I understood him, who was about to lose, or had 
lost, or dared not sue, a note of a hundred dollars, because it 
would cost him one hundred and fifty dollars to collect it. A very 
sensible explanation was suggested by the gentleman from Cam- 
bridge [Mr. Parker] just now; and I will venture to advise the 
gentleman from New Bedford in addition, the very first time he 
sees his friend, to recommend to him to change his lawyer as 
quick as he possibly can. Asa reason for a change of the Con- 
stitution, and the tenure of the judicial office, it seems to me not 
particularly cogent. 

The same gentleman remembers that your Supreme Court 
decided that the fugitive-slave law is constitutional; and what 
makes it the more provoking is, he knows the decision was wrong. 
Well, sir, so said the gentleman from Manchester [Mr. Dana]. 
His sentiments concerning that law and its kindred topics do not 
differ, I suppose, greatly from those of the member from New 
Bedford; but what did he add? ‘I thank God,” he said, ‘ that 
I have the consolation of knowing the decision was made by men 
as impartial as the lot of humanity would admit; and that if 
judges were elected by the people of Massachusetts it would hold 
out no hope of a different decision.” He sees in this, therefore, 
no cause for altering our judicial system on any view of the 
decision ; and I believe —though I have never heard him say or 
suggest such a thing — that my friend’s learning and self-distrust 
— that ‘* that learned and modest ignorance ” which Gibbon recog- 











nizes as the last and ripest result of the profound knowledge of a 
large mind—will lead him to agree with me, that it is barely 
possible, considering how strongly that law excites the feelings, 
and thus tends to disturb the judgment, considering the vast 
weight of judicial opinion, and of the opinions of public persons 
in its favor; recalling the first law on the subject, and the decision 
in Prigg and Pennsylvania — and who gave the opinion of that 
Court in that case — that it is just barely possible that the gentle- 
man from New Bedford does not certainly know that the decision 
was wrong. That he thinks it so, and would lay his life down 
upon it, the energy and the sentiments of his speech sufficiently 
indicate. My difficulty, like my friend’s for Manchester, is to 
gather out of all this indignation the least particle of cause for a 
change of the judicial tenure. 

The gentleman from Lowell [Mr. Butler] animadverted some- 
what, last evening, on the delays attending the publication of the 
reports of decisions. I had made some inquiry concerning the 
facts; but have been completely anticipated in all I would have 
said by the gentleman from Cambridge [Mr. Parker]. To me his 
explanation seems perfectly satisfactory; and in no view of such 
a question would the good sense of the gentleman from Lowell, I 
think, deem it a reason for so vast an innovation as this, on the 
existing and ancient system. 

To another portion of that learned gentleman’s speech, I have a 
word to say, in all frankness and all candor. Placing his hand on 
his heart, he appealed, with great emphasis of manner, to the 
honor of the bar, as represented in this Convention, whether we 
had not heard complaints of particular acts of some of our judges? 
Sir, that appeal is entitled to a frank and honorable response. I 
have known and loved many; many men; many women — of the 
living and the dead — of the purest and noblest of earth or skies — 
but I never knew one —I never heard of one —if conspicuous 
enough to attract a considerable observation, whom the breath of 
calumny, or of sarcasm, always wholly spared. Did the learned 
gentleman ever know one? ‘* Be thou as chaste as ice, as pure as 
snow, thou shalt not escape calumny.” 

And does he expect that in a profession like ours; overtasked ; 
disappointed in the results of causes; eager for victory; mortified 
by unexpected defeat; misunderstanding or failing to appreciate 
the evidence; the Court sometimes itself jaded and mistaken — 
that we shall not often hear, and often say, hasty and harsh 
things of a judge? I have heard such of every judge I ever saw — 
however revered in his general character. Did Mansfield escape? 
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Did Marshall? Did Parsons? Did Story? What does it come 
to as an argument against the particular judge; still more as an 
argument against a judicial system? Are we to go on altering the 
mode of appointment, and the tenure, till you get a corps of 
judges, against no one of which no one ever hears anybody say 
anything? 

But, sir, I am to answer the learned gentleman’s appeal a little 
farther; and I say upon my honor that I believe it the general 
opinion of the bar to-day, its general opinion ever since I entered 
the profession, that our system of appointment and tenure has 
operated perfectly well; that the benches and courts have been, 
and are learned, impartial, entitled to trust; and that there is not 
one member of either who, taking his judicial character and life as 
a whole is not eminently, or adequately, qualified for his place. 

Turn, now, from the existing system to the substitute which is 
offered; and see, if you can, how that will work. 

It is not enough to take little objections to that system, in its 
general working so satisfactory. He who would change it is bound 
to show that what he proposes in place of it will do better. To this, 
I say, it is all a sheer conjectural speculation, yet we see and 
know enough to warrant the most gloomy apprehensions. 

Consider first, for a moment, the motion immediately pending ; 
which proposes the election of judges by the people. I said in the 
outset, I have no fear of your sustaining it; but for the develop- 
ment of a full view of the general subject it will justify some 
attention. 

Gentlemen begin by asking if we are afraid to trust the people. 
Well, sir, that is a very cunning question; very cunning indeed. 
If you answer, Yes, — that you are afraid to trust the people, — 
then they cry out, He blasphemeth. If you answer, No, — that 
you are not afraid to trust them,— then they reply, Why not 
permit them to choose their judges? 

Sir, this dilemma creates no difficulty. I might evade it by 
saying that however ready and however habituated to trust the 
people, it does not follow that we should desert a system which 
has succeeded eminently, to see if another will not succeed as well. 
If the indirect appointment by the people; appointment through 
the Governor whom they choose, had supplied a succession of excel- 
lent judges, why should I trouble them with the direct appointment 
— however well they might conduct it— which they have not 
solicited ; which they have not expected; about which you dared 
not open your mouths during the discussion concerning the call of 
a Convention; in regard to which you gave them — it is more 
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correct to say —every reason to believe you should make no 
change whatever? Get a Convention by a pledge to the people 
not to make judges elective — and then tell us we shall make them 
elective, on pain of being denounced afraid to trust the people! 
Will such flattery be accepted in atonement for such deception ? 

But I prefer meeting this dilemma in another way. It is a 
question certainly of some nicety to determine what offices the 
public good prescribes should be filled by a direct election of the 
people ; and what should be filled by the appointment of others, 
as the Governor and council, chosen by the people. On the best 
reflection I have been able to give it, this seems to mea safe 
general proposition. If the nature of the office be such, the quali- 
fications which it demands, and the stage on which they are to be 
displayed be such, that the people can judge of those qualifications 
as well as their agents; and if, still farther, the nature of the 
office be such that the tremendous ordeal of a severely contested 
popular election will not in any degree do it injury, — will not 
deter learned men, if the office needs learning, from aspiring to it ; 
will not tend to make the successful candidate a respecter of per- 
sons, if the office requires that he should not be; will not tend to 
weaken the confidence and trust, and affectionate admiration of 
the community towards him, if the office requires that such be the 
sentiments with which he should be regarded, —then the people 
should choose by direct election. If, on the other hand, from the 
kind of qualifications demanded, and the place where their display 
is to be made, an agent of the people, chosen by them for that 
purpose, can judge of the qualifications better than they can; or 
if from its nature it demands learning, and the terrors of a party 
canvass drive learning from the field ; or if it demands impartiality 
and general confidence, and the successful candidate of a party is 
less likely to possess either, — then the indirect appointment by 
the people, that is, appointment by their agent, is wisest. 

Let me illustrate this test by reference to some proceedings of 
the Convention. You have already made certain offices elective, 
which heretofore were filled by executive appointment — such as 
those of sheriffs; the attorney general; district attorneys, and 
others. 

Now, within the test just indicated, I do not know why these 
offices may not be filled by election, if anybody has a fancy for it. 
Take the case of the sheriff, for instance. He requires energy, 
courtesy, promptness, — qualities pertaining to character rather, 
and manner, displayed, so to speak, in the open air; palpable, 
capable of easy and public appreciation. Besides, his is an office 
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which the freedom and violence of popular elections do not greatly 
harm. ‘There are certain specific duties to do for a compensation, 
and if these are well done, it does not much signify what a minor- 
ity or what anybody thinks of him. 

Totally unlike this in all things is the case of the judge. In the 
first place, the qualities which fit him for the office are quite 
peculiar ; less palpable, less salient, so to speak, less easily and 
accurately appreciated by cursory and general notice. They are 
an uncommon, recondite, and difficult learning, and they are a 
certain power and turn of mind and cast of character, which, 
until they come actually, and for a considerable length of time, 
and in many varieties of circumstances, to be displayed upon the 
bench itself, may be almost unremarked, but by near and profes- 
sional observers. What the public chiefly see is the effective 
advocate; him their first thought would be perhaps to make their 
candidate for judge; yet experience has proved that the best 
advocate is not necessarily the best judge, — that the two func- 
tions exact diverse qualifications, and that brilliant success in one 
holds at no certain promise of success in the other. A popular 
election would have been very likely to raise Erskine or Curran to 
the bench, if they had selected the situation; but it seems quite 
certain that one failed as Lord Chancellor, and the other as Master 
of the Rolls, and pretty remarkably, too, considering their extraor- 
dinary abilities in the conduct of causes of fact at the bar. 
I have supposed that Lord Abinger, who, as Mr. Scarlett, won 
more verdicts than any man in England, did not conspicuously 
succeed in the exchequer; and that, on the other hand, Lord 
Tenterden, to name no more, raised to the bench from no practice 
at all, or none of which the public had seen anything, became, by 
the fortunate possession of the specific judicial nature, among the 
most eminent who have presided on it. The truth is, the selection 
of a judge is a little like that of a professor of the higher mathe- 
matics or of intellectual philosophy. Intimate knowledge of the 
candidate will detect the presence or the absence of the specialty 
demanded; the kind of knowledge of him which the community 
may be expected to gain, will not. On this point I submit to the 
honor and candor of the bar in this body an illustration which is 
worth considering. It often happens that our clients propose, or 
that we propose, to associate other counsel with us to aid in 
presenting the cause to the jury. In such cases we expect and 
desire them to select their man, and almost always we think the 
selection a good one. But it sometimes happens, too, that it is 
decided to submit the cause to a lawyer as a referee. And then 
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do we expect or wish our client to select the referee? Certainly 
never. That we know we can do better than he, because better 
than he we appreciate the legal aspects of the case, and the kind 
of mind which is required to meet them; and we should betray 
the client, sacrifice the cause, and shamefully neglect a clear duty, 
if we did not insist on his permitting us, for the protection of his 
interests intrusted to our care, to appoint his judge. Always he 
also desires us for his sake to do it. And now, that which we 
would not advise the single client to do for himself shall we advise 
the whole body of our clients to do for themselves? 

But this is, by no means, the principal objection to making this 
kind of office elective. Consider, beyond all this, how the office 
itself is to be affected; its dignity; its just weight; the kind of 
men who will fill it; their learning; their firmness; their hold on 
the general confidence — how will these be affected? Who will 
make the judge? At present he is appointed by a Governor, his 
council concurring, in whom a majority of the whole people have 
expressed their trust by electing him, and to whom the minority 
have no objection but his politics; acting under a direct personal 
responsibility to public opinion; possessing the best conceivable 
means to ascertain, if he does not know, by inquiry at the right 
sources, who does and who does not possess the character of 
mind and qualities demanded. By sucha Governor he is appointed ; 
and then afterward he is perfectiy independent of him. And how 
well the appointing power in all hands has done its work, let our 
judicial annals tell. But, under an elective system, who will make 
the judge? The young lawyer leaders in the caucus of the pre- 
vailing party will make him. Will they not? Each party is to 
nominate for the office, if the people are to vote for it, is it not? 
You know it must be so. How will they nominate? In the great 
State caucus, of course, as they nominate for Governor. On 
whom will the judicial nominations be devolved? On the profes- 
sional members of the caucus, of course. Who will they be? 
Young, ambitious lawyers, very able, possibly, and very deserv- 
ing; but not selected by a majority of the whole people, nor by a 
majority, perhaps, of their own towns, to do anything so impor- 
tant and responsible as to make a judge — these will nominate him. 
The party, unless the case is very scandalous indeed, will sustain 
its regular nominations ; and thus practically a handful of caucus 
leaders, under this system, will appoint the judges of Massachu- 
setts. ‘This is bad enough; because we ought to know who it is 
that elevates men to an office so important —we ought to have 
some control over the nominating power — and of these caucus 
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leaders we know nothing ; and because, also, they will have motives 
to nominate altogether irrespective of the fitness of the nominee 
for the place, on which no Governor of this Commonwealth, of 
any party, has ever acted. Thisis bad enough. But it is not all, 
nor the worst. ‘Trace it onwards. So nominated, the candidate 
is put through a violent election; abused by the press, abused on 
the stump, charged ten thousand times over with being very little 
of a lawyer, and a good deal of a knave or boor; and after being 
tossed on this kind of blanket for some uneasy months, is chosen 
by a majority of ten votes out of a hundred thousand, and comes 
into court, breathless, terrified, with perspiration in drops on his 
brow, wondering how he ever got there, to take his seat on the 
bench. And in the very first cause he tries, he sees on one side 
the counsel who procured his nomination in caucus, and bas 
defended him by pen and tongue before the people, and on the 
other, the most prominent of his assailants; one who has been 
denying his talents, denying his learning, denying his integrity, 
denying him every judicial quality, and every quality that may 
define a good man, before half the counties in the State. Is not 
this about as infallible a recipe as you could wish to make a judge 
a respecter of persons? Will it not inevitably load him with the 
suspicion of partiality, whether he deserves it or not? Is it hap- 
pily calculated altogether to fix on him the love, trust, and affec- 
tionate admiration of the general community with which you agree 
he ought to be clothed, as with a robe, or he fills his great office in 
vain? Who does not shrink from such temptation to be partial? 
Who does not shrink from the suspicion of being thought so? 
What studious and learned man, of a true self-respect, fitted the 
most preéminently for the magistracy by these very qualities and 
tastes, would subject himself to an ordeal so coarse, and so inap- 
propriate, for the chance of getting to a position where no human 
purity or ability could assure him a trial by his merits? 

But you will not make judges elective. What is to be feared 
is, that instead of attempting a larger mischief, in which you must 
fail, you will attempt a smaller, in which you may succeed. You 
will not change the system which has worked so well, very much, 
you say, but you will change it some; and, therefore, you will 
continue to appoint by the Governor. But instead of appointing 
during good behavior, subject to impeachment, and subject to 
removal by the legislature, you will appoint him for a term of 
years — five years, seven years, ten years. 

Well, sir, without repeating that no reason for any change is 
shown, and that no manner of evidence has been produced to 
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prove that this project of executive appointment, for limited 
terms, has ever succeeded anywhere — pretty important considera- 
tions for thoughtful persons, likely to weigh much with the people 
— there are two objections to this system which ought, in my 
judgment, to put it out of every head. And in the first place, it 
will assuredly operate to keep the ablest men from the bench. 
You all agree that you would have there the ablest man whom 
three thousand dollars or twenty-one hundred dollars per annum 
willcommand. The problem is, one part of the problem is, how 
shall we get the best judge for that money? 

And now, if my opinion is worth anything, I desire to express it 
with all possible confidence, that this change of tenure will infalli- 
bly reduce the rate of men whom you will have on the bench. Not 
every one, in all respects equal to it, can afford it now. It has 
been said, and is notorious, that it is offered and rejected. The 
consideration of its permanence is the decisive one in its favor, 
whoever accepts it. The salary is inadequate, but if it is certain, 
certain as good judicial behavior — it ought not to be more so — 
it may be thought enough. Deprive it of that moral makeweight, 
and it is nothing. Why should a lawyer, accumulating, or living, 
by his practice, look at a judgeship of ten years? What does he 
see and fear? At the end of that time he is to descend from the 
bench, a man forty-five or fifty, or sixty years of age, without a 
dollar, or certainly requiring some means of increasing his income. 
Every old client is lost by this time, and heis to begin life as he 
began it twenty or thirty years before. Not quite so, even. 

hen he was young, energetic, and sanguine. He is older now, 
and is less disposed to the contentious efforts of the law. More 
than that, he is less equal to them for another reason than the 
want of youth. If he has, during the full term of ten years, been 
good for anything ; if he has been ** a judge, altogether a judge, 
and nothing but a judge,” then his whole intellectual character 
and habits will have undergone a change, itself incapable of 
change. He will have grown out of the lawyer into the magis- 
trate. He will have put off the gown of the bar, and have assumed 
the more graceful and reverend ermine of the bench. The mental 
habits, the mental faults of the advocate, the faults ascribed by 
satire to the advocate, the faults or habits of his character, the 
zeal, the constant energy bestowed on all causes alike; the tenden- 
cies, and the power to aggravate and intensify one side of a thesis, 
and forget or allow inadequate importance to the other — these, if 
he has been a good judge, or tried his best to be a good judge for 
ten years, he has lost, he has conquered, and has acquired in their 
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place that calmer and that fairer capacity to see the thing, fact, or 
law, just as it is. Thus changed, it will be painful to attempt 
to recover the advocate again; it will be impracticable, if it is 
attempted. To regain business, he must find new clients; to find 
or keep them, he must make himself over again. Accordingly, 
how rare are the cases where any man above the age of forty, 
after having served ten years on the bench, seeking to cultivate 
judicial habits, and win a true judicial fame, has returned to a full 
business at the bar. I never heard of one. Such a retired judge 
may act as areferee. He may engage somewhat in chamber prac- 
tice, as it is called, though the result of all my observation has 
been that unless he can attend his opinions through court; can 
there explain and defend them; unless he can keep his hand so 
much in that he feels and knows at all times which way the judicial 
mind is tending on the open questions of the law —his chamber 
practice holds out a pretty slender promise for the decline of a life 
unprovided for. He who would be a lawyer must unite the study 
of the books and the daily practice of the courts, or his very learn- 
ing will lead him astray. 

I have been amused at the excellent reasons given to show why 
an able man, at the head of the bar, in full practice, forty years 
of age, a growing family and property, should just as soon accept 
a judgeship for ten years as during good behavior. Some say a 
judge never lives but ten years on the bench — or thirteen at the 
outside — anyhow. They show statistics for it. They propose, 
therefore, to go to such a man and tender him the situation. He 
will inconsiderately answer that he should like the bench; thinks 
he could do something for the law; should rejoice to give his life 
to it; but that the prospect of coming off at fifty, and going back 
to begin battling it again with ‘‘ these younger strengths,” is too 
dreary, and he must decline. ‘* Bless you,” say the gentlemen, 
** don’t trouble yourself about that, if that is all. You can’t live 
but thirteen years, the best way you can fix it. Here is the secre- 
tary’s report — with a printed list as long as a Harvard College 
catalogue — putting that out of all question!” Do you think this 
will persuade him?’ Does he expect to die in ten years? Who 
does so? Did the names on these statistics? 

Others guess that the ten-year judge will be reappointed, if he 
behaves well. But unless he is a very weak man indeed, will he 
rely on that? Who will assure it to him? Does he not know 
enough of life to know how easy it will be after he has served the 
State, the law, his conscience, and his God for the stipulated term ; 
after the performance of his duty has made this ambitious young 
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lawyer or that powerful client his enemy for life; after having 
thus stood in the way of a greedy competitor too long — how easy 
it will be to bring influences to bear on a new Governor, just come 
in at the head of a flushed and eager party, to allow the old 
judge’s commission to expire, and appoint the right sort of a man 
in his place? Does he not know how easy it will be to say, ‘‘ Yes, 
he is a good judge enough, but no better than a dozen others who 
have just put you in power; there are advantages in seating a 
man on the bench who is fresh from the bar; there is no injustice 
to the incumbent — didn’t he know that he ran this risk?” Too 
well he knows it, sir, to be tickled by the chance of ** finding the 
doom of man reversed for him,” and he will reject the offer. 

Herein is great and certain evil. How you can disregard it — 
how you can fail to appreciate what an obvious piece of good 
economy it is; economy worthy of statesmen — binding on your 
conscience ; to so construct your system as to gain for the bench 
the best man whom three thousand dollars per annum can be made 
to command, passes all comprehension. Surely you will not reply 
that there * will be enough others to take it.” If the tendency of 
what you propose is appreciably to lessen the chances of obtaining 
the best, is it any excuse to say that fools will rush in where others 
will not tread ? 

But there is still another difficulty. He who does accept it, and 
performs as an hireling his day, will not only be an ordinary man, 
comparatively, at the start, but he holds a place, and is subjected 
to influences, under which it will be impossible to maintain impar- 
tiality, and the reputation of impartiality ; impossible to earn and 
keep that trust, and confidence, and affectionate and respectful 
regard, which the judge must have, or he is but half a judge. 

I have sometimes thought that the tenure of good behavior has 
one effect a little like that which is produced by making the mar- 
riage tie indissoluble. If the ‘* contract which renovates the 
world” were at the pleasure of both parties, they would sometimes, 
often, quarrel and bring about a dissolution in amonth. But they 
know they have embarked for life — for good and ill — for better 
and worse; and they bear with one another; they excuse one 
another — they help one another — they make each other to be that 
which their eyes and their hearts desire. A little so is the rela- 
tion of the judge to the bar, and the community. You want to 
invest him with honor, love, and confidence. If every time when 
he rules on a piece of evidence, or charges the jury, a young law- 
yer can say, half aloud in the bar, or his disappointed client can 
go to the next tavern to say, ‘*‘ My good fellow, we will have you 
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down here in a year or two— you shall answer for this — make 
the most of your time” — and so forth; is it favorable to the cult- 
ure of such sentiments? Does it tend to beget that state of mind 
towards him in the community which prompts ‘* the ear to bless 
him, and the eye to give witness to him”? Does it tend in him to 
‘ripen that dignity of disposition which grows with the growth of 
an illustrious reputation; and becomes a sort of pledge to the pub- 
lic for security”? Show to the bar, and to the people, a judge by 
whom justice is to be dispensed for a lifetime, and all become 
mutually codperative, respectful, and attached. 

And still further. This ten-years judge of yours is placed in a 
situation where he is in extreme danger of feeling, and of being 
suspected of feeling so anxious a desire to secure his reappoint- 
ment, as to detract, justly or unjustly, somewhat from that con- 
fidence in him without which there is no judge. It is easy for the 
gentleman from Abington [Mr. Keyes] to feel and express with 
his habitual energy indignation at the craven spirit which could 
stoop to do anything to prolong his term of office. It is easy, 
but is it to the purpose? All systems of judicial appointment and 
tenure suppose the judge to be a mortal man, after all; and all of 
them that are wise, and well tried, aim to fortify, guard, and help 
that which his Maker has left fallible and infirm. To inveigh 
against the lot of humanity is idle. Our business is to make the 
best of it; to assist its weakness; make the most of its virtue; 
by no means, by no means to lead it into any manner of tempta- 
tion. He censures God, I have heard, who quarrels with the 
imperfections of man. Do you not, however, tempt the judge, as 
his last years are coming, to cast about for re-appointment; to 
favor a little more this important party, or this important counsel, 
by whom the patronage of the future is to be dispensed? He will 
desire to keep his place, will he not? You have disqualified him 
for the more active practice of his profession. He needs its 
remuneration. ‘Those whom he loves depend on it. The man 
who can give it, or withhold it, is before him for what he calls 
justice; on the other side is a stranger without a name. Have 
you placed him in no peril? Have you so framed your system, 
as to do all that human wisdom can do —to ‘secure a trial as 
impartial as the lot of humanity will admit”? If not, are we quite 
equal to the great work we have taken in hand? 

There are two or three more general observations with which I 
leave the subject, which the pressure on your time, and my own 
state of health, unfit me for thoroughly discussing. 

In constructing our judicial system, it seems to me not unwise 
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so to do it, that it shall rather operate, if possible, to induce young 
lawyers to aspire to the honors of the bench, not by means of party 
politics, but by devoting themselves to the still and deep studies 
of this glorious science of the law. A republic, it is said, is one 
great scramble for office, from the highest to the lowest in the 
State. The tendencies certainly are to make every place a spoil 
for the victor, and to present to abilities and ambition active ser- 
vice in the ranks of purty, victory under the banner, and by the war- 
fare of party, as the quickest and easiest means of winning every 
one. How full of danger to justice, and to security, and to liberty, 
are such tendencies, I cannot here and now pause to consider. 
These very changes of the judicial system, facilitating the chances 
of getting on the bench by party merits and party titles, will give 
strength incalculable to such tendencies. How much wiser to leave 
it as now, were it only to present motives to the better youth of 
the profession to withdraw from a too active and vehement politi- 
cal life ; to conceive, in the solitude of their libraries, the idea of 
a great judicial fame and usefulness; and by profound study and 
the manly practice of the profession alone seek to realize it; to so 
prepare themselves, in mind, attainments, character, to become 
judges by being lawyers only, that when the ermine should rest on 
them, it should find, as was said of Jay—as might be said of 
more than one on the bench of both our Courts, of one trained by 
our system for the bench of the Supreme National Court — it 
should find ‘* nothing that was not whiter than itself.” 

I do not know how far it is needful to take notice of an objec- 
tion by the gentleman from Fall River [Mr. Hooper], and less or 
more by others, to the existing system on the ground that it is 
monarchical, or anti-republican, or somehow inconsistent with our 
general theories of liberty. He has dwelt a good deal on it; he 
says we might just as well appoint a Governor or a representative 
for life, or good behavior, as a judge; that it is fatally incompati- 
ble with our frame of government, and the great principles on 
which it reposes. One word to this. It seems to me that such an 
argument forgets that our political system, while it is purely and 
intensely republican, within all theories, aims to accomplish a 
twofold object, to wit: liberty and security. To accomplish this 
twofold object we have established a twofold set of institutions 
and instrumentalities ; some of them designed to develop and give 
utterance to one; some of them designed to provide permanently 
and constantly for the other; some of them designed to bring out 
the popular will in its utmost intensity of utterance ; some of them 
designed to secure life, and liberty, and character, and happiness, 
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and property, and equal and exact justice, against all will, and 
against all power. ‘These institutions and instrumentalities in 
their immediate mechanism and workings are as distinct and 
diverse, one from the other, as they are in their offices, and in 
their ends. But each one is the more perfect for the separation ; 
and the aggregate result is our own Massachusetts. 

Thus, in the law-making department, and in the whole depart- 
ment of elections to office of those who make and those who exe- 
cute the law, you give the utmost assistance to the expression of 
liberty. You give the choice to the people. You make it an 
annual choice ; you give it to the majority; you make, moreover, 
a free press; you privilege debate; you give freedom to worship 
God according only to the dictates of the individual conscience. 
These are the mansions of liberty; here are her arms, and here 
her chariot. In these institutions we provide for her; we testify 
our devotion to her; we show forth how good and how gracious she 
is — what energies she kindles ; what happiness she scatters ; what 
virtues, what talents wait on her — vivifying every atom, living in 
every nerve, beating in every pulsation. 

But to the end that one man, that the majority, may not deprive 
any of life, liberty, property, the opportunity of seeking happi- 
ness, there are institutions of security. There is a Constitution 
to control the government. There is a separation of departments 
of government. There is a judiciary to interpret and administer 
the laws, ‘‘ that every man may find his security therein.” And in 
constituting these provisions for security, you may have regard 
mainly to the specific and separate objects which they have in 
view. You may very fitly appoint few judges only. You may 
very fitly so appoint them as to secure learning, impartiality, the 
love and confidence of the State; because thus best they will 
accomplish the sole ends for which they are created at all. If to 
those ends, too, it has been found, in the long run, as human 
nature is, that it is better to give them a tenure of good behavior, 
you may do so without departing in the least degree from either 
of the two great objects of our political system. You promote 
one of them directly by doing so. You do it without outrage on 
the other. Your security is greater; your liberty is not less. 
You assign to liberty her place, her stage, her emotions, her 
ceremonies ; you assign to law and justice theirs. The stage, the 
emotions, the visible presence of liberty, are in the mass meeting ; 
the procession by torchlight ; at the polls; in the halls of legisla- 
tion; in the voices of the press; in the freedom of political 
speech ; in the energy, intelligence and hope which pervade the 
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mass; in the silent, unreturning tide of progression. But there 
is another apartment, smaller. humbler, more quiet, down in the 
basement story of our capitol — appropriated to justice, to 
security, to reason, to restraint; where there is no respect of per- 
sons; where there is no high nor low, no strong nor weak; where 
will is nothing, and power is nothing, and numbers are nothing — 
and all are equal, and all secure, before the law. Is it a sound 
objection to your system that in that apartment you do not find 
the symbols, the cap, the flag of freedom? Is it any objection to 
a court-room that you cannot hold a mass meeting in it, while a 
trial is proceeding? Is liberty abridged, because the procession 
returning by torchlight, from celebrating anticipated or actual 
party victory, cannot pull down a_ half-dozen houses of the 
opposition with impunity ; and because its leaders awake from the 
intoxications of her saturnalia to find themselves in jail for a riot? 
Is it any objection that every object of the political system is not 
equally provided for in every part of it? No, sir. ‘* Everything 
in its place, and a place for everything!” If the result is an 
aggregate of social and political perfection, absolute security com- 
bined with as much liberty as you can live in, that is the State for 
you! Thank God for that; let the flag wave over it; die for it! 

One word only, further, and I leave this subject. It has been 
maintained, with great force of argument, by my friend for Man- 
chester, that there is no call by the people for any change of the 
judicial system. Certainly there is no proof of such acall. The 
documentary history of the Convention utterly disproves it. But 
that topic is exhausted. I wished to add only that my own obser- 
vation, as far as it has gone, disproves it too. I have lost a good 
many causes, first and last; and I hope to try, and expect to lose, 
a good many more; but I never heard a client in my life, however 
dissatisfied with the verdict, or the charge, say a word about 
changing the tenure of the judicial office. I greatly doubt, if I 
have heard as many as three express themselves dissatisfied with 
the judge; though times without number they have regretted that 
he found himself compelled to go against them. My own tenure 
I have often thought in danger —but I am yet to see the first 
client who expressed a thought of meddling with that of the 
Court. What is true of those clients is true of the whole people 
of Massachusetts. Sir, that people have two traits of character 
— just as our political system in which that character is shown 
forth has two great ends. They love liberty; that is one trait. 
They love it, and they possess it to their hearts’ content. Free as 
storms to-day do they not know it, and feel it— every one of 
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them, from the sea to the Green Mountains? Butthere is another 
side to their character; and that is the old Anglo-Saxon instinct 
of property; the rational, and the creditable desire to be secure in 
life, in reputation, in the earnings of daily labor, in the little all 
which makes up the treasures, and the dear charities of the 
humblest home; the desire to feel certain when they come to die 
that the last will shall be kept, the smallest legacy of affection 
shall reach its object, although the giver is in his grave; this 
desire, and the sound sense to know that a learned, impartial, and 
honored judiciary is the only means of having it indulged. They 
have nothing timorous in them, as touching the largest liberty. 
They rather like the exhilaration of crowding sail on the noble old 
ship, and giving her to scud away before a fourteen-knot breeze; 
but they know, too, that if the storm comes on to blow; and the 
masts go overboard ; and the gun-deck is rolled under water; and 
the lea shore, edged with foam, thunders under her stern, that the 
sheet-anchor and best bower then are everything! Give them 
good ground-tackle, and they will carry her round the world, and 
back again, till there shall be no more sea. 
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“THE MASSACHUSETTS JUDICIARY.” 


(A Speech delivered at the recent Dinner to Judge Fessenden by 
Hon. Frederick W. Mansfield.) 


A complimentary dinner of the bar took place on December 11, 
1916, under the auspices of the Boston University Law School 
Association, to celebrate the completion of twenty-five years of 
service on the bench, of Hon. Franklin G. Fessenden of the 
Superior Court. About five hundred members of the bar were 
present. John E. Hannigan, Esq., President of the Boston 
University Law School Association, presided, and speeches were 
made by Hon. Henry K. Braley of the Supreme Judicial Court, 
Thomas W. Proctor, Esq., Hon. Frederick W. Mansfield, Hon. 
Moorfield Storey, Dr. Charles W. Eliot, and Judge Fessenden. 

Mr. Mansfield’s speech on the subject of the Massachusetts 
Judiciary is here reprinted. 


SPEECH OF HON. FREDERICK W. MANSFIELD. 


My first duty is to thank our toastmaster and the officers of 
the Boston University Law School Association for the distin- 
guished honor which they have conferred upon me in asking me to 
address you. For I, one of the younger members of the bar, 
have a very keen and lively appreciation of my own modest limi- 
tations, when I find myself surrounded by the flower of the bench 
and bar of Massachusetts, where every eye is keen, every 
intellect trained, every mind alert, and where every statement 
made in a serious vein is more than likely to be subjected to the 
merciless vivisection of the ablest legal surgeons in the State. 

Nevertheless, I am very glad indeed to have this opportunity 
to add my measure of well-deserved tribute to.the distinguished 
guest of the occasion. And while this gathering is primarily 
intended to be a persona! tribute to one distinguished judge and 
lawyer by his brethrep of the bench and bar. yet it is in a larger 
sense an opportunity for us, practising members of the profession, 
to pay tribute as well to the entire Judiciary of Massachusetts, 
which Franklin G. Fessenden has graced for a quarter of a 
century. 

Praise and honor for any able judge must necessarily include to 
a great degree praise and honor for the whole judicial system, and 
surely no tribunal in the nation is more deserving of unstinted 
and whole-hearted praise than the Massachusetts Judiciary. 
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The question is often asked, —Is the law an exact science? 
‘The answer is plain— It is an exact science. The principles of 
truth and justice are eternal and the law in its purest and highest 
aspect is truth and justice. But the defeated client, vexed and 
perplexed by rules and rulings that he cannot understand, bitterly 
asks why, if the law is an exact science, the Court decides his 
case in a way diametrically opposed to what his lawyer's opinion 
seemed to foreshadow. Why, if the law is an exact science, do 
judges disagree? And the answer is still plain, —the law is 
exact, — it is the interpretation of the law that is not. And why? 
Merely because the application of those eternal and immutable 
principles of truth and justice is confided to mortal men, who are 
likely to err and who may have many minds. 

A certain amount of criticism is natural — judges expect it, and 
they get it; and fair criticism is never resented. Judges know 
that they are not infallible; and the proposition rejected a 
quarter of a century ago may to-morrow be the law of the land; 
and the stone that the builders rejected may become the head of 
the corner. Public opinion is tolerant; it knows the frailty of 
the human mind. Times and conditions and customs change. 
We are a cosmopolitan people and in our melting pot the blood 
of almost every race under the sun has mingled. The people are 
engaged in a mad race for existence, or for wealth, or for fame, 
or for power, or for office. 

Said Mr. Root in a recent speech before the American Bar 
Association, ‘‘ Too many of us have forgotten that a government 
which is to preserve liberty and do justice must have the heart 
and the soul of the people behind it — not mere indifference. Too 
many of us have forgotten that not only eternal vigilance but 
eternal effort is the price of liberty. . . ~. Sectional or class 
misunderstanding and hatred or dislike are elements of vital weak- 
ness. To be strong a nation’s citizenship must be a title to friend- 
ship and kindly interest among all her citizens. In a strong 
nation her people will be one for all and all for one. Every part 
of a country grows stronger with the prosperity of each other 
part.” 

The American people are impatient of authority and discipline. 
We do not accept defeat graciously, we murmur, and we criticise, 
and sometimes we defy. But we are patriotic, too — intensely 
patriotic. And this leads us to ask, What is patriotism? It is 
something more than mere love of country. It means more than 
that sudden intense ecstacy of feeling that causes the blade to 
leap from the scabbard, the breast to be bared to the foe, the 
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brave life to be sacrificed on the altar of the nation. It is more 
than the mere passing emotion that is aroused by the fanfare of 
trumpets and the roll of drums. It is more than that exaltation 
that inspires every heart when the glorious flag of our country is 
seen aloft, snapping in the breeze. It means more than sacrifice 
and devotion. 

True patriotism means all these and more. It means not only 
loyalty to our country, but loyalty to its institutions. It means 
loyalty to the government. It means loyalty to our judges and 
faith and confidence in their work. It means obedience to law- 
fully constituted authority. It means obedience to law and obedi- 
ence to law is liberty. Men may differ from the Court upon social 
questions, upon economic questions, upon law questions. 

But upon the Courts fall the duty and the heavy responsibility 
of deciding and when that decision is once given it becomes 
equally the duty of all men to abide by it. The Supreme Judicial 
Court is the tribunal which has been created by the people them- 
selves to perform just such duties and to interpret the law. If 
any person is aggrieved by a decision of the Court redress must 
be sought in accordance with lawful rules and usages and cus- 
toms; and while such relief is being sought the decision must be 
accepted and every order of the Court based upon it must be 
obeyed, whether it be an injunction or any other form of legal 
process. 

If men are to be allowed, indiscriminately, whether singly or in 
large numbers, to decide what decisions of the Court are to be 
respected and which of its orders are to be obeyed and which dis- 
regarded — then indeed is there an end of all justice, of all law, of 
all authority, of allgovernment. Then, indeed, our boasted liberty 
becomes license — freedom a hissing and a by-word — civilization 
becomes ashes under the tongue, and nothing is left but anarchy, 
darkness, and chaos. 

Said our United States Supreme Court in a recent case — ‘‘ If a 
party can make himself a judge of the validity of orders which 
have been issued, and by his own act of disobedience set them 
aside, then are the Courts impotent, and what the Constitution 
now fittingly calls the ‘ judicial power of the United States’ would 
be a mere mockery.” 

As one who has had some experience in the trial of so-called 
labor cases, I hope I may be pardoned if I venture to say a per- 
sonal word of commendation and approval of the Supreme Judicial 
Court of Massachusetts. In this practically new and unexplored 
field our Supreme Court has probably penetrated further than any 
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other civilized tribunal. In,many of its decisions it has been most 
liberal in its views and in its treatment of the workman. In many 
cases it has laid down rules of law that have been and will be inval- 
uable to organized labor. It has been most painstaking and care- 
ful, eminently fair, and absolutely fearless. It has lived up to the 
highest, noblest, and best traditions of Massachusetts, and no 
greater praise can be accorded to it. 

And surely the poorest and the humblest member of society needs 
just such a Court —needs a fearless judiciary. He needs able, 
honest, and strong judges far more than his more wealthy and 
more fortunate neighbor. The wealthy litigant can surround him- 
self with eminent and high-priced counsel — the poor litigant must 
often be content with inferior counsel, or with none, in which case 
he must depend entirely upon the judge. The judiciary is the 
best defensive bulwark of the weak against the encroachments of 
the strong, the powerful, and the selfish. Any act or any word 
that tends to weaken the judiciary, to lower its dignity, or to bring 
it into disrepute is fraught with the greatest danger. Men should 
realize that if they claim the right to decide what orders of the 
Court they shall obey, they must accord the same right to every 
other litigant, and hence that no finding or order of any Court 
would be binding on any one, and that this absurd situation could 
not be tolerated for a moment. 

I have ever found the labor man and the members of labor 
unions whom I have represented to be amenable to law and to all 
orders of the Courts. I have filed very many stipulations in labor 
cases and I have yet to know of one that has been disregarded or 
intentionally violated. It is rare, too, that injunctions are violated 
—the proportion being very small indeed when compared to the 
violations of criminal statutes which are open to all to read and 
know and which are nothing more than restraining orders. 

I am sure I echo the sentiments of every one here when I say 
that I have a deep and abiding faith in this country and its institu- 
tions and its people, and that our government has nothing to 
fear at the hands of the workers of the nation. They have done 
too much to make this country what it is, to secure liberty and 
peace and prosperity and contentment — to repudiate it now. 
And I have within me a feeling of absolute faith and security that 
the integrity of our Courts will never be assailed, nor their orders 
flouted and ignored, nor their usefulness impaired by the very bone 
and sinew upon which our country must rely if we are, as a nation, 
to endure. 

But I fear that I have been carried rather far from our honored 
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guest and I hasten to return to him. And I may say to him that 
when he sits above us on the bench, clad in his judicial robes and 
clothed with the dignity of his exalted office, that all he ever sees 
in the faces and demeanor of the lawyers within the bar enclosure 
is respect — but that here where our judges have thrown off their 
robes of office, that we too have relaxed a little, we too have let 
down the bars, and I hope that our illustrious guest and all our 
beloved judges may see shining in every face and every eye 
to-night not only respect, but honor, sincere regard, and downright 
affection. Such is the feeling we entertain for Judge Fessenden — 
an American gentleman — an honored member of the bar — a wise 
and upright judge. 
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THE PRACTICAL USE OF THE WORDS ‘* ARISTOC- 
RACY” AND ‘ DEMOCRACY.” 


As we shall probably hear the words ‘‘aristocracy” and 
‘¢ democracy ” used very freely and indiscriminately in the next-ten 
months, the following study of these words by one of the best 
informed scholars that America has produced may be interesting 
at this time. The passage is reprinted with permission from a 
volume of essays entitled ‘* The Challenge of Facts and Other 
Essays,” by the late William G. Sumner, published by the Yale 
University Press, at pages 302-307. 


Mr. Sumner says : 

*‘ Aristocratic and democratic are indeed currently used as 
distinctly antagonistic to each other, but whether they are so or 
not depends upon the sense in which each of them is taken, for 
they are words of very shifting and uncertain definition. It is 
aristocratic to measure men and scale off their social relations by 
birth ; it is democratic to deny the validity of such distinctions 
and to weigh men by their merits and achievements without regard 
to other standards. In this sense, however, democracy will not 
have anything to do with equality, for if you measure men by 
what they are and do, you will find them anything but equal. 
This form of democracy, therefore, is equivalent to aristocracy in 
the next sense. For, second, aristocracy means inequality and 
the social and political superiority of some to others, while democ- 
racy means social and political equality in value and power. But 
no man ever yet asserted that ‘ all men are equal,’ meaning what 
he said. Although he said, ‘all men,’ he had in mind some limi- 
tation of the group he was talking about. Thus, if you had asked 
Thomas Jefferson, when he was writing the first paragraph of the 
Declaration of Independence, whether in ‘all men’ he meant to 
include negroes, he would have said that he was not talking about 
negroes. Ask anybody who says it now whether he means to 
include foreigners — Russian Jews, Hungarians, Italians — and he 
will draw his line somewhere. The law of the United States 
draws it at Chinamen. If you should meet with a man who 
should say, as I would, although I do not believe that all men are 
equal in any sense, that such laws are unjust, and that all men 
ought to have an equal chance to do the best they can for them- 
selves on earth, then you might ask him whether he thought that 
Bushmen, Hottentots, or Australians were equal to the best 
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educated and most cultivated white men. He would have to admit 
that he was not thinking of them at all. Now, if we draw any 
line at all, the dogma is ruined. If you say: ‘ All men are equal 
except some who are not,’ you must admit tests and standards, and 
you are like the aristocrats, only that they may have other stand- 
ards than yours and may draw the line around a smaller group. 
Furthermore, if you define a group and then say that all are equal 
within it, that is pure aristocracy; all peers are equal — that is 
what their names denote. Schoolboys learn from their Greek 
books enthusiasm for Greek democracy, but in the height of 
Athenian glory there were four slaves for every Athenian freeman 
and ‘ democracy’ meant the equality of these latter in exploiting 
the emoluments of the Athenian state. This brings us to the case 
of our Southern slaveholders. It was not a paradox that the 
great Virginians were slaveholders and great democrats too; the 
paradox is in the use of the words, for we see that the terms dis- 
solve into each other. Before you know which you are talking 
about, it is the other. The Southern democrats drew their line 
between white and black, but they affirmed the equality of all 
whites, that is, of all who were in thering. This made them great 
popular leaders — of whites. If we should repeal our naturaliza- 
tion laws, admit no more immigrants to citizenship, restricting 
political power to those now here and letting them and their 
descendants possess it by universal manhood suffrage, we should 
create a democratic-aristocracy in a generation or two. Hence it 
is clear that a democratic-aristocracy is not a contradiction in 
terms. 

‘* So far then, we see, I think, that democracy in the sense of 
political equality for the members of the ruling race was produced 
in the colonies out of the necessities and circumstances of the case. 
No convention even decreed it or chose it. It existed in the sense 
of social equality long before it was recognized and employed as a 
guiding principle in institutions and laws; its strength in the latter 
is due to the fact that it is rooted and grounded in economic facts. 
The current popular notion that we have democratic institutions 
because the men of the eighteenth century were wise enough to 
choose and create them is entirely erroneous. We have not made 
America; America has made us. There is, indeed, a constant 
reaction between the environment and the ideas of the people; the 
ideas turn into dogmas and pet notions, which in their turn are 
applied to the environment. What effect they have, however, 
except to produce confusion, error, mischief, and loss is a very 
serious question. The current of our age has been entirely in 
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favor of the notion that a convention to amend the Constitution 
ean make any kind of a state or society which we may choose as 
an ideal. That is a great delusion, but it is one of the leading 
social faiths of the present time. 

++ I turn aside from the second sense of aristocracy and democ- 
racy to show how the distinction applied to the case of our southern 
colonies. It will be an economy of time if I now return to that 
analysis before going further. Aristocracy means etymologically 
the rule of the best. Cicero says: ‘ Certe in optimorum consiliis 
posita est civitatum salus.’ If there were any way of finding out 
who are the best and of keeping them such in spite of the tempta- 
tions of power, we might accept this dictum. In practice aristoc- 
racy always means the rule of the few. Democracy means the 
rule of the many ; in practice it always means the rule of a numeri- 
cal majority. A dogma has been made out of this and it has been 
affirmed that the majority has a right.to rule in a sense as absolute 
as that in which the divine right of kings was formerly laid down. 
It has been asserted that the majority had a right to misrule, to 
waste money, to perpetrate injustice, and so on, if such was its 
good pleasure. This doctrine is democratic absolutism and it is as 
slavish and false as any doctrine of royal absolutism. In the 
working of majority rule it always degenerates into oligarchy; a 
majority of a majority is endowed with power, in one sub-division 
after another, until at last a few control. On the other hand, 
many cases can be found in history where an aristocracy has 
applied majority rule inside of itself with a dogmatic absoluteness 
surpassing that of democracy itself. 

‘** The degenerate form of democracy, when it runs out into an oli- 
garchy, or when it is entirely unregulated by constitutional pro- 
visions, is often designated as jacobinism. It is the rule of a 
clique, arrogating to itself the name of the people or the right to 
act for the people. It is the inevitable outcome of any form of 
democracy which is not restrained and regulated by institutions. 
A still more excessive degeneration of democracy is sansculottism. 
As a political form this is the rule of a street mob; as a philoso- 
phy it is hatred of all which is elegant, elevated, cultured, and 
refined. It stamps with rage and contempt on everything which is 
traditionally regarded as noble, praiseworthy, and admirable, and 
it embraces with eagerness whatever is regarded by tradition as 
foul, base, and vulgar. 

‘* Returning now from the more philosophical analysis, which 
seemed necessary to a full understanding of terms, let us come 
back to the historical aspect of our subject. It does not appear 
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that anybody paid any attention to the first paragraph of the 
Declaration of Independence when it was written, or that anybody 
except Thomas Paine then held to the dogmas of democracy. 
The men of that generation were all afraid of what they always 
called unbridled democracy. The disturbances of public order 
between 1783 and 1787 greatly intensified this fear, so that the 
constitution-makers were not in a mood for any pure democracy. 
A few of them held to the system of political maxims, which simply 
expressed the satisfaction of the great mass of the people with the 
loose political and social organization which had existed up to that 
time ; but these men had very little influence on the result. The 
Constitution of 1787 is also remarkable, considering the time at 
which it was framed, for containing no dogmatic utterances about 
liberty and equality and no enunciation of great principles. 
Indeed, this was made a ground of complaint against it by the 
leaders of the popular party; they missed the dogmatic utter- 
ances to which they had become accustomed during the war, and 
they forced the passage of the first ten amendments. Even then, 
however, the Constitution contained no declaration of rights, but 
was simply a working system of government which was constituted 
out of institutions and laws already operating and familiar. In 
the one or two points in which the constitution-makers endeavored 
to devise something new and clever with which to avert an appre- 
hended danger, as, for instance, in the case of the Electoral Col- 
lege, their wisdom has all been set at naught. It is noticeable 
that this was a safeguard against democracy. In another case, 
when they set no limit to the number of reélections which a presi- 
dent might obtain, the democratic temper of the country has forced 
an unwritten law limiting the terms totwo. Here I should like to 
point out a confirmation of one thing, which I said at the outset, 
that the direction of political movement in this country and in 
Europe has been opposite. According to European usage, which 
has become current here also, we should want to call the anti- 
federalists radicals, and we should call Hamilton, Madison, and 
the other advocates of the new Constitution conservatives. But if 
conservative means clinging to the old and if radical means favor- 
ing change and innovation, then the anti-federalists were the con- 
servatives and the federalists were radicals.” 






































AN INVITATION TO CITIZENS OF MASSACHUSETTS 
TO CONTRIBUTE TO THIS MAGAZINE. 





Members of the bar and other citizens, whether members of the 
bar or of this Association or not, are invited to write brief letters 
to the editor expressing their views upon subjects relating to the 
Constitutional Convention or legislation, either over their signa- 
tures or anonymously as they please. The Publication Committee 
cannot undertake to publish everything which they receive, but 
some of the best writing on public matters in the past during 
critical periods has been anonymous or under assumed names. 
Some men feel shy or hesitate for one reason or another to express 
their ideas publicly, but the ideas may be valuable to the public, 
and the committee wishes to encourage men in the expression of 
them and to assure them that their anonymous character will be 
respected if they wish it. A few of such communications follow : 


COMMUNICATIONS TO THE EDITOR AND OTHER MISCEL- 
LANEOUS ITEMS. 


Tae ConsTITUTIONAL ‘** Scrap OF PAPER.” 


One citizen of Massachusetts, who is not a lawyer, writes to 
the editor as follows: 


**T don’t know much about the Constitution of Massachu- 
setts, but I think it is time to treat ‘scraps of paper’ with 
respect and they often have more vital meaning than some 
people suppose.” 


Tue INERTIA IN THE CommMonNIrTY. 
Another citizen writes: 


‘** Inertia is the one thing which we have to fear in the 
matter of the Constitutional Convention. I do not know how 
it may be in Boston, but in the country there is absolutely no 
interest taken in it whatever, and unless the thinking men are 
aroused and induced to take some action, the whole matter of 
election of delegates is likely to go by default. The utter 
ignorance of the average man whom I meet as to the purpose 
and what may be the results of this Constitutional Conven- 
tion is truly disquieting. The common question almost every 
day is, — *‘ What is it for?’” 





Tue Morro ON THE SEAL OF MASSACHUSETTS. 
‘“* Editor Massachusetts Law Quarterly, Boston, Mass. 


Dear Sir: In view of the discussions which have been 
appearing of the history of our constitutional provisions and 
their connection with the writings of Montesquieu, Rousseau, 


256 





Sidney, and others, your readers may be interested to have 
their attention called to the following fact: In a paper on 
‘ The Origin and Sources of the Bill of Rights,’ read before 
the Massachusetts Historical Society in 1865 by the late 
Prof. Emory Washburn, he refers to, — 


the familiar fact, that the motto of the arms of Massa- 
chusetts is borrowed from a Latin couplet inscribed by 
Sidney in the album of the Royal College at Copen- 
hagen, — 
‘ Manus Haec inimica tyrannis : 
Ense petit placidam sub libertate quietem.’ 
(Lec. Prov. Lyc., p. 28.) 
This fact is probably not as ‘ familiar’ to-day as Prof. 
Washburn assumed it to be in 1865. 
Yours very truly, 
MASSACHUSETTENSIS.” 
January 15, 1917. 


’ 


THe Atrempts TO ELIMINATE *‘ Pouitics”? FROM GOVERNMENT. 


Editor Massachusetts Law Quarterly. 


Dear Sir: In the note on ‘* The Need of Greater Publicity 
of Proposed Legislation affecting Cities and Towns,” on page 
24 of the November number of your magazine, the need is 
suggested of the exercise of more imagination as to the prac- 
tical possibilities of government under the existing Constitu- 
tion of Massachusetts. 

I wish to emphasize this need not merely in the direction 
of greater publicity as to legislation affecting municipalities, 
but in other directions, such as the so-called ** Executive Bud- 
get” plan which involves attempts to reconstruct the entire 
constitutional machinery for experimental purposes, instead 
of trying to work out the practical possibilities of a better 
administrative plan under the present constitution. Absolute 
business efficiency in every department of government is not 
to be expected under any system, however much it may be 
desired. ‘* Politics’ can no more be entirely eliminated from 
human government than eggs can be eliminated from an 
omelet. Standards of perfection can only be approached by 
degrees. ‘They cannot be reached either by human beings or 
human institutions. A profound realization of these facts is 
at the bottom of the whole scheme of the existing Massa- 
chusetts Constitution and that must be constantly borne in 
mind if the various problems are to be approached with the 
wide vision and clear perspective with which they were 
approached by the greatest figures of the three conventions 
of 1780, 1820, and 1853. 

Yours truly, 





Common SENSE. 
(Massachusetts Brand.) 


Fesrvuary 1, 1917. 
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‘* FRIENDS OF THE PEOPLE.” 
Editor Massachusetts Law Quarterly, Boston, Mass. 


Dear Sir: In the Fourth of July Oration in Boston in 
1803, delivered by William Sullivan, he said: 


‘¢In the affairs of men there is no test of truth but 
experience, and experience proves that wherever free 
governments have been lost, their loss is dated from the 
innovations of those who pronounce themselves patriots 
and friends of the people.” 

Yours truly, 
HIsToricus. 
Fepreary 5, 1917. 


QUESTIONS AS TO MAJORITY VERDICTS. 
To the Members of the Massachusetts Bar Association : 


The undersigned, being a committee of the Massachusetts Bar 
Association appointed to examine into the question of majority 
verdicts, take the liberty of sending you herewith a few questions 
which we hope you will answer and return. 

The Committee is studying the effect of the rule permitting 
majority verdicts in other jurisdictions, but would like to learn the 
sentiment in this state as to whether a change would be advisable. 

We hope you will codperate by returning your answers promptly 
to some member of the Committee. 


Very truly yours, 


Tuomas W. Proctor, Chairman, 
15 Beacon St., Boston. 


Joun E. HAnniGan, 
Barristers Hall, Boston. 


SANFORD BatEs, 


10 Tremont St., Boston. 
Fepruary 7, 1917. 


QUESTIONS. 

1. Do you think that a change in the law is desirable in this 
State from the present rule requiring unanimity on the part of the 
jury before a verdict can be returned, to the rule whereby °/, or */, 
or some other proportional part of the jury can return a verdict? 

2. What are your reasons fully stated ? 

8. Do you think there should be any difference in the rule in 
civil cases from the rule in criminal cases ? 

4. What difference in detail? 

5. What are your reasons fully stated ? 

6. Do you think there is a sentiment among the citizens of the 
State that some such change should be brought about? 

7. What are your reasons fully stated? 














